* X &
* *
* *
* *
* 4k

European

Commission
.|

Study on wage setting
systems and minimum rates of
pay applicable to posted
workers in accordance with
Directive 96/71/EC in a
selected number of Member
States and sectors

Annexes

January 2016 - y Giacomo Brodol ini



EUROPEAN COMMISSION

Directorate -General for Employment, Social Affairs and Inclusion
UNIT D1: Free Movement of Workers, EURES

Contact: Fernando Pereira

E-mail: Fernando.Pereira @ec.europa.eu

European Commission
B-1049 Brussels



Study on wage setting systems and minimum rates of pay applicable to posted workers in
accordance with Directive 96/71/EC in a selected number of Member States and sectors

Study on wage setting
systems and minimum rates of
pay applicable to posted
workers in accordance with
Directive 96/71/EC in a
selected number of Member
States and sectors

Annexes



Annexes



Europe Direct is a service to help you find answers
to your questions about the European Union.

Freephone number *) :

0080067891011

*) The information given is free, as are most calls (though some operators, phone
boxes or hotels may charge you).

LEGAL NOTICE

This document has been prepared for the European Commission however it reflects the views only of the
authors, and the Commission cannot be held responsible for any use which may be made of the
contained therein.

More information on the Europea n Uni on is available on the Internet (http://  www. europa.eu).

Luxembourg: Publications Office of the European Union, 2016

ISBN: 978 -92-79-54656 -3
doi: 10.2767/493627

© European Union, 2016
Reproduction is authorised provided the source is acknowledged.

information


http://europa.eu.int/citizensrights/signpost/about/index_en.htm#note1#note1

ANNEX |

ANNEX 1l

TABLE OF CONTENT

T Country Reports

BELGIUM
GERMANY
DENMARK
FRANCE

ITALY
NETHERLANDS
POLAND
ROMANIA

SWEDEN

- National tables on data collection

p. 283



Study on wage setting systems and minimum rates of pay applicable to posted workers in
accordance with Directive 96/71/EC in a selected number of Member States and sectors

ANNEX | - COUNTRY REPORTS

BELGIUM

l. BACKGROUND INFORMATION

Q1: To what extent is the minimum wage amount connected to:

0 (local) living costs?

0 average salaries (general / sectoral)?

0 social policies?

o fight against social dumping and protective measures? (e.g. fair
competition at national or international level between companies?

0 other national/international matters?

As will be explained in more detail in section Il of the present country report, minimum
wages in Belgium are set through negotiations between social partners at both national
and sectoral levels.

Both the guaranteed average minimum monthly income (resulting from the national,

cross -sectoral social dialogue) and the sectoral minimum wage scales are automatically

adjusted according to developments in consumer prices (see the answers to Q7 and

Q12). At the same time, and pursuant to the Act of 26 July 1996, an upper bound for

wage negotiations at all levels is set through the so -call ed O6wage nor mo, base
projected development of hourly labour costs in three neighbouring countries.

Q2: How much do posted workers earn in practice in each sector ¢ onsidered
(compared to the minimum wage in place in each sector considered)?

See Q3.

Q3: In practice, what are the wages differences between posted workers and
local workers? Provide an answer per sector. Is there evidence that posted
workers earn (per sector) generally less/more than local workers?

Introductory comments

At this stage, there are no official or systematic data about the income levels of posted

workers. It should be noted at the outset, however, that preparations are currently

underway, in the framework of the implementation of Directive 2014/67/EU and the

folow-up to the 6Pl an for fair competitiondé in the <con
extend the LIMOSA reporting duty with a number of functions, including wage

declara tion. The extended declaration is expected to be operational in mid -2016.



https://www.socialsecurity.be/foreign/en/employer_limosa/home.html
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All interviewees have confirmed the existence of wage differences between posted

workers and local workers, whereby the former earn generally less than the latter.

According to the  competent inspection services, it happens very frequently that posted

workersd wages are below the Bel Bargated camtiols (basedn wage sc
on risk analyses) of undertakings in the context of the fight against social dumping result

in the finding of violations in 80% of the cases, more than half of which concern cases of

underpayment of wages 2. According to the interviewee of the inspection services,

violations of wage conditions are found in up to 4 out of 5 controls of foreign

undertaking s (see also below).

Often, the non -compl i ance with the Belgian Ominimum rates
PWD is connected with other irregular or fraudulent practices. One of these is
delocalisation, whereby Belgian employers set up subsidiaries in other Member States

which, in some cases without developing any genuine activities, subsequently send

workers to Belgium to work under a O6subcontractingé
company. This practice is encountered in particular in the road transport s ector (see Q5),

and to a lesser extent in the construction sector. Another frequently encountered illicit

practice concerns posting of workers in contravention of the (federal and/or regional)

legislation governing the hiring -out of workers (see also below , section Ill, sub A.2). This

often emanates from 6éposting agenciesd established i
activity consists of hiring workers with a view to posting them (see Q5). They do so,

however, without possessing the necessary permits in Be Igium, which is why they

attempt to disguise their activities of hiring -out personnel as a contract for services,

resorting to such instruments as o6framework contract:
works per m ?). It also occurs that these agencies only act as intermediary (go  -between),

in which case their services consist of connecting workers they have not hired with

employers/users in Belgium, again running counter to (regional) legislation. Other

examples of illicit practices include breaches of the rules in relation to working time

(combined with failure to pay the corresponding extra payments) and bogus self -

employment 3.

Controls intended to establish these breaches are time - and resource -consuming
endeavours fraught with difficulties. These includ e language barriers, illegibility or
unreliability of documents (e.g. wage slips) produced, difficulties associated with the
identification of the employer and lack of cooperation on the part of the posted workers,

the posting employers and/or the authorit ies of the sending State “. In some sectors,
! See the Activity report 2013 of the General Directi on o Mdaedicht®ociale Wettenf -Soci al La
TSW/Contr6le des lois sociales i CLS), 119.

2 Inbreuken tegen sociale dumping bij 80% van gecontroleerde bedrijven (Breaches against social dumping at
80% of controlled compa  nies) (De Standaard, 8 May 2014).

3 A detailed discussion of these practices is beyond the scope of this report. For more information, see inter alia

the activity report mentioned in the previous footnot eischep . 120 e.
praktijk: een overzicht van enkele toepassingsproblemend (Belgia
implementation problems), in Y. JORENS, B. BUYSSE et al., Handboek Europese detachering en vrij verkeer van

diensten: economisch ~ wondermiddel of  sociaal kerkhof (Manual on posting in Europe and free movement of

services: economic panacea or social graveyard), Bruges, die Keure, 2009, 370 e.s.; M. -P. SMETS and P.

VANDEN BROECK, fiDetachering en 9aeBestijdng\aideb eArbdiss sr eshéeti ¢ke Fraude
(Posting and Social (Labour) Inspection 1 the Fight against Fraud in Labour Law), in Y. JORENS, B. BUYSSE et

al.,, o.c, 608 e.s.; J. BUELENS, Tewerkstelling van buitenlandse arbeidskrachten in de bouwsector: de

constructies van deloya le concurrentie ju ridisch belicht en doorprikt (Employment of foreign labour force in the

construction sector: schemes of unfair competit ion elucidated and dispelled ), report commissioned by the

Belgian social partners in the construction sector, Universit y of Antwerp, 2007, 138 e.s.

4 When it comes to cooperation with authorities, the inspection services report that this has improved
substantially since the implementation of the IMI system (operational September 2011). There are differences
between the Me mber States, however. Cooperation and data exchange through IMI are excellent with Poland,


http://www.emploi.belgique.be/publicationDefault.aspx?id=43458
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notably the road transport sector, monitoring and enforcement problems are particularly

severe (see Q5 and section lll, B.5) ° The soci al partnersd representat
the purposes of the present stud y generally appreciate the problems faced by social

inspection services in this regard, although interviewees from the construction

employersd federations voiced some criticism-over th
site checks and suggested the targeted use of letters announcing controls.

In case breaches are found, the competent inspection services generally give preference

to a regularisation of the illegal situation, rather than pursuing the traditional judicial
enforcement system which is poorly ad apted to combat cross -border fraud.
Regularisation moreover safeguards the interests of the workers, who are best served

with an effective payment of the correct wages. Only in cases of severe social fraud or

where the employer fails to collaborate will th e inspection services draw up an official

report and relay it to the public prosecut roés off
According to the interviewee of the inspection services, some 75 -80% of the cases

involving wage condition breaches result in regularisations.

In 2013, in terms of the number of cases dealt with by the competent inspection services

involving foreign undertakings, those dealing with companies established in Poland (194

cases) and the Netherlands (130) clearly stand out . Violati ons pertaining to wage
conditions make up the main type of breaches (176), followed by working time violations

(104). The bulk of regularisations further to non -compliance with the Belgian (minimum)
wage conditions occurs in the construction sector (107), followed at a distance by the
sectors of 6administrative serviceso (24§, o6industrydé

Wage differences

The representative of the cross -sector al empl oyersd federation drew
that wage differences are not inextricably linked with posting. In those sectors (e.g. the

metal sector) where posting is typically a matter of highly skilled workers, often from

neighbouring countries, wage differences to the detriment of posted workers do not as a

rule exist or in an y case, are not regarded as problematic; such posted workers continue

to receive their normal wages, complemented with cost compensations.

That being said, both the representatives of the social partners and the inspection
services interviewed for the pur poses of the present study are aware of significant wage
differences between posted and local workers in the construction and road transport
sectors.

the Netherlands, Luxembourg, Germany and Portugal. On the contrary, there are few contacts with
counterparts in the UK and Italy. See the aforementioned activity rep ort on pp. 125 and 137  -138. Cooperation
with Romanian and Bulgarian authorities is sometimes hampered by the lack of resources and appropriate data
infrastructure in these countries, according to the interviewee of the inspection services.

5 Ibid. and M. -P. SMETS and P. VANDEN BROECK, o.c., 618.

® See notably the aforementioned activity report (p. 125) and the audit of the Court of Audit (  Rekenhof / Cour
descomptes ) of 18 February 2015 entitl edemCGarrrcieanpentofofgddces rkeygurlamaad on

” Romania (72 cases), Portugal (68), France (60), Luxembourg (56), Slovakia (43), Hungary (32), Bulgaria and
Germany (both 31) complete the to p 10.

8See the Activity report 2013 of the General -1BOrection 6Monitoring


https://www.ccrek.be/EN/Publications/Fiche.html?id=cef39926-fafb-4ec8-ae7e-a96504d6d49e

Annexes

In the absence of any (operational) mechanism of wage declaration for posting
employers, data on wage dif  ferences to some extent remains anecdotal and stems from
situations encountered during inspections, trade union actions, press reports etc. Cases

where Portuguese construction workers on a Brussels building site were found to be paid

EUR 3.40 per hour caus ed outrage among social partners °  Likewise, reports such as
those of a Polish company that pays construction workers an hourly wage of EUR 6.50

and operates tariffs that are two to three times lower than those usual in Belgium, have

given rise to  parliamentary questions '°. The transport practices of IKEA have received
widespread media attention .

According to the transport union representatives, eastern European drivers working in

Belgium typically receive a net monthly wage of ca. EUR 350 -400, com plemented with
per diem allowances ranging between EUR 40 -60 per day. In total, such drivers make
between ca. EUR 1,400 and EUR 1,800, depending on the country of origin and the hours

worked (often as many as 60 to 80 hours). While this is significantly le Ss (sometimes up
to half) than what a Belgian driver would make, taking into account extra -payments for
overtime and work outside normal schedules, this still exceeds multiple times the wage

they receive in their country of origin.

Interviewees from the employersd federations have mainly refer.:
wage costs in respect of Belgian workers and workers employed by companies in eastern

European countries. In the road transport sector, calculations were made on the basis of

actual wage sli ps of a Polish and Slovak driver operating in western Europe (data for

2011 and 2012 resp.), involving notably gross wages of EUR 350 and EUR 500 resp., net

per diem allowances (paid per calendar day) of EUR 45 and, for the Slovak driver, a

taxable pocket allowance of EUR 10 per calendar day. These calculations revealed that

the Belgian wage cost (on an annual basis) was 110% higher than the Slovak one, and

even 150% higher than the Polish one. In what regards the net wage, the wage

difference was markedly ~ smaller, i.e. 25% (Belgian vs. Slovak driver).

I n t he construction sector, empl oyersd federationsb?é
studies quantifying the structural wage cost disadvantage facing Belgian employers vis -a-

vis posting employers, and which ranges from ca. 10% for neighbouring countries to ca.

35% for some eastern European countries. In nominal terms, the difference in hourly

wage cost between a Belgian and an eastern European worker is ca. EUR 10 -12. It is

important to specify that these figures reflect the situation in which the PWD is re spected

and, thus, Belgian minimum wages are paid. The competitive disadvantage thus
guantified is therefore mainly on account of the comparatively high Belgian social
security contributions.

In the temporary work agency sector, the representative of the empl oyersd federat
has indicated that posted workers in practice do not obtain wages according to the user -

pay principle, but instead receive the minimum wage complemented with cost

compensations. See in more detail below, section Ill, sub B.

° Confederatie Bouw, Sociale dumping maakt bouwsector kapot ( Social dumping destroys construction sector ),
15 April 2014,  http://www.confederatiebouw.be/PressCommunication%5C%5CSociale%20dumping.pdf

Ysee e.g. the question of David Clarinval MP to the Minister of L
of foreign workers in Belgium funfair competitiona@a53.No 0559, sess
1 |KEA in grijze zone i bedrijf in opspraak door goedkope Slowaakse chauffeurs ( IKEA in grey area i company

discredited by cheap Slovak drivers ) (De Morgen, 15 July 2014).
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Q4: Int he temporary work agencies sector, could you describe who the “final
users" of posted workers are?

As will be explained under Q5 below, posting to Belgium as referred to in Article 1(3)(c)

PWD is a limited phenomenon. According to assessments made by inte rviewees, the final
users can be found in various sectors of the industry (incl. the cleaning sector, the meat -
processing industry etc.). The construction and road transport sectors do not constitute

specific targets.

Far more widespread, again in variou s sectors, is posting by posting agencies.

Particularly the construction sector, but to a lesser extent also the road transport sector,

are concerned here. See below Q5.

To our knowl edge, more precise data and/ or of ficial

destinationé of posted interim workers are not availe

Q5 : Is Directive 96/71/EC of the European Parliament and of the Council of 16

December 1996 concerning the posting of workers in the framework of the

provision of services ( her eantedieyourfoBribDsd astoi mp |l e m
comply with minimum protection set by Article 3(1)(c) or is a broader

protection granted to posted workers?

As is explained in detail in section Ill below, sub A.1, the legal implementation of the

PWD in Belgium is maximalist in nature, in that the transposing piece of legislation, i.e.

the Act of 5 March 2002, declares virtually the entire body of Belgian labou r law (whether
of a statutory or conventional nature) applicable to posting employers. The Belgian
legislature has used both extension possibilities of Article 3(10) PWD. At the same time,

as will be shown in extenso under sub -section B of section lll, the actual enforcement of
the terms of employment, including as regards wages, is much less far -reaching and can
even rightfully be called minimalistic.

Is the PWD applied in all sectors to the same extent or does implementation vary
according to specificiti  es of certain sectors?

From a legal point of view, since Belgium made use of the extension possibility contained

in Article 3(10)(2) PWD, the implementation is similar across the sectors. Also the
principles underpinning the enforcement of Article 3(1)(c) PWD do not, in principle, vary
between the different sectors, according to the interviewee from the inspection services.

This being said, in practice, the picture for the different focus sectors looks quite diverse:

o the construction sector is by far the most important sector of the

economy when it comes to the number of incoming posted workers (see
below, quantitative assessment). It is therefore not surprising that both
implementation and enforcement of the PWD are the most develope d in
this sector (see also section Il below, sub B).

It may be noted that the dominant position of the construction sector in the

posting debate is source of some irritation in other sectors of the economy.

Particularly employers from other sectors someti mes complain that the measures

taken to combat posting fraud, such as presence registration ( Checkinatwork ), the

obligation to wear badges ( ConstruBadge ) or the introduction of chain liability, are

all tailored to the construction sector but do not necessa rily constitute appropriate

solutions for other sectors. This may give rise to some degree of tension in the

11
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relations between the federations representing employers in the construction

sector and the cross -sector al empl oyerso f eder atniiron repr
industry *2.
o0 the road transport sector is a truly specific one in this context, due to

issues concerning the (unclear) applicability of the PWD, the existence of

an entire set of specific legislation and the corresponding involvement of
different auth orities, and the intrinsically mobile character of the players
involved. Whether transit and bilateral transport operations fall under the

PWD is not a foregone conclusion. And while the Belgian social partners
have agreed on the fact that cabotage operati ons are governed by the
PWD?*, as also stated in recital 17 of Regulation (EC) No 1072/2009,
interviewees from the sides of social partners and inspection services have
confirmed that such application remains purely theoretical. The reason for

this mainly | ies in the sheer difficulty of applying, let alone enforcing, the
minimum Belgian labour and wage conditions in respect of these transport
operations, whose duration is often a matter of one hour or a couple of

hours maximum. The same holds true for cases where a foreign company
performs European transport operations for a Belgian client, insofar as the
driving time spent on Belgian territory is concerned. Imposing the Belgian
minimum rates of pay in respect of these services would, according to the
inspect ion services, sit uneasily with EU law, notably the ruling in
Mazzoleni (C-165/98).

Rather than monitoring compliance with the PWD and its Belgian implementing
legislation, the focus of the inspection services in respect of foreign undertakings

lies on co mbatting illegal cabotage and letter -box companies. In this last regard,
when it can be proven that the subsidiary sending the drivers to work for the

Belgian mother company fail to carry out any genuine activities in the country

where it is established (0 ften the Slovak Republic), compliance with the (full body

of) Belgian labour and wage conditions will be enforced, in application of the

Rome Convention as interpreted by the CJEU in Koelzsch (case C -29/10). On the
spectrum between genuine activities and m ere letter -box, however, many
variants are possible, and it is difficult for the inspection services to substantiate

that a subsidiary constitutes an illegal letter -box company rather than a legitimate
case of delocalisation (flagging out). The fact that t he provision of Article 5(c) of
Regulation (EC) No 1071/2009 lends itself to different interpretations T as,
incidentally, became very clear when interviewing both sides of the social partners

in the transport sector T serves to complicate matters further. More in general,
enforcement of the combined body of road transport legislation faces serious
challenges and could, according to a recent audit by the Court of Audit ( Rekenhof
/ Cour des comptes ), be organised more efficiently s

12 |n this connection, the interviewee from the cross -sector al e nepdration roted that if several sectors
(e.g. the metal sector or the food industry), in which posting is typically a matter of highly -skilled personnel,
social dumping is not considered an issue and, quite on the contrary, posting is seen as a necessary i nstrument

to resort to expert services otherwise unavailable in Belgium.
13 CLA of 13 March 2014 (No 121,724).

1 The aforementioned  audit finds, among ot her things, that different aspects of the legislation are difficultly
enforceable, notably as a result of problems relating to proving breaches and the dependency on other Member

States. Enforcement is also strongly focused on sanctioning (as opposed to e. g. auto -regulation) and is not
underpinned with decent statistics. Finally, the cooperation between the multiple players involved could be

further improved.
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O Interviewees from the rel evant trade uni on
federations have confirmed that they are unaware of any meaningful
occurrence of posting in the sector of health and care services in
Belgium, let alone of any relevant application of the P WD on a significant
scale. The representatives of the inspection services have come across a
few cases, notably concerning Polish and Bulgarian ladies providing
permanent home care services to private (elderly) persons for a
continuous period of two to thr ee months, and where these workers failed
to receive the Belgian minimum rates of pay. In addition, upon request of
the previous State Secretary for the Fight against Social Fraud, a taskforce
was set up within the Social Intelligence and Investigation Ser vice (SIOD /
SIRS) in order to examine whether any breaches could be found. It turned
out that this was the case for some service providers, but that these
constituted mainly violations against regional regulations (pertaining to
qualifications etc.). At p  resent, a criminal investigation is being held in
Wallonia concerning an intermediary that established Bulgarian and
Romania companies to post personnel to Belgian persons reliant on care.

For the abovementioned reason, the sector of health and care servi ces will not be
further dealt with in the present report; instead, increased attention is paid to the
other sectors.

0 posting in the temporary work agency sector, as referred to in Article
1(3)(c) PWD, whereby a foreign temporary work agency hires out its
employees to a Belgian company - thereby putting these temporary
agency workers directly under the authority of the Belgian company T isa
relatively smal |-scale phenomenon in Belgium, according to the interviewee
from the inspection services. A possible explanation is the well -developed
regulation in Belgium with regard to hiring -out of workers, contained in the
Act of 24 July 1987 (see also below, section lll, sub A.2) as well as in
regional legislation (permits).

In contrast, it happens very frequently that temporary agency workers are posted

to Belgium by foreign undertakings that hired them (and did so for that sole
purpose). The bulk of such undertaki ngs are posting agencies established in
countries whose legislation adopts a more flexible approach towards temporary

agency work and hiring -out of workers, and which often do not develop any
activities of the kind pursued by the final users to which they post. They may also
collaborate with undertakings set up in these countries as subsidiaries of Belgian
companies in the relevant sector. Only a small minority of these agencies have
obtained the regional permit which is a precondition to carry out temporar y work
agency and/or placement services legally in Belgium 15 18 This kind of posting
occurs in multiple sectors, but is particularly prevalent in the construction sector,

5 On the basis of LIMOSA statistics, the welfare fund in the construction sector, fbz -fse Constructiv, has
recently carried out an analysis of the companies (more than 2,000) established in the Netherlands that had

posted, in the period between 1 July 2013 and 4 February 2015, non -Dutch workers to Belgium, while declaring
the employeei ctoedrei m&. 60f the more than 2,000 qualifying companies,
workers. Further analysis learned that half of these companies (66) clearly did not pursue building activities. Of
these 66, 53 companies did not have a permit in any of t he three Belgian regions.

6 The competent regional authorities maintain lists of agencies that have been granted a permit in the Flemish ,
Walloon and Brus sels-Capital regions.

13
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to the point that it represents, according to the interviewee of the inspection

services, the majority of cases encountered. Posting
6pl acement agencieso6 et c.i)both nemhbeeng and eastéerm v ar i ous
European 7 countri es, but posting by Dutch agenci es

particularly prevalen t and explains the surprisingly high ranking of the
Netherlands in terms of the main sending countries (see below). It is also typical

for this kind of posting that the nationality of the posted worker and the country

of the establishment of the sending em ployer do not correspond.

Quantitative assessment

Through the LIMOSA reporting duty, i.e. the mandatory online prior declaration that rests

with non -Belgian employers (and self -employed persons) who intend to carry out
services in Belgium, the Belgian authorities have a relatively comprehensive and reliab le
quantitative view of (a range of aspects of) posting to Belgium. LIMOSA is operational

since 2007 and has undergone several amendments since, including as a result of the

CJEU ruling in  Commission v. Belgium (C-577/10). Further developments of LIMOSA, i n
the light of the fight against social dumping, are underway (see also Q3 and Q6).

The relevant legislation obliges the Belgian user who resorts to the services of posted

workers, on pain of penal sanctions, to monitor the fulfilment of the LIMOSA decl aration
by the posting employer and, as the case may be, to signal the absence thereof to the
authorities. This obligation, which has essentially been validated by the CJEU in the

recent case E.J. De Clergetal. (C-315/13), is considered by representative s of the social
security institution as one of the main reasons why LIMOSA statistics sketch a more

realistic picture of the volume of the phenomenon of posting to Belgium, compared to

that stemming from analysis of the number of forms E101/ portable docum ents Al in the
context of the EU Social Security Coordination Regulations.

The table below shows the number of LIMOSA declarations counted per uniqgue employed
person from 2008 (i.e. the first full year of operation of LIMOSA) to 2014 for all sectors
comb ined and from the entire world:

2008 2009 2010 2011 2012 2013 2014

Nr. of employees 106,302 89,567 96,049 113,775 123,938 147,105 164,525
(unique persons)

Source: National Social Security Office (Rijkdienst voor Sociale Zekerheid i RSZ/ Office national
de Sécurité sociale 1 ONSS)

An employee is considered in the above figures insofar as at least one LIMOSA
declaration for one or more days has been made for him/her in the given year. Within

that year, s/he is counted only once, even if T as happ ens very often 1 multiple
declarations for that person are made that year. The total humber of declarations

therefore substantially exceeds the numbers of unique persons.

The spreadsheet in annex to this country report (courtesy of the RSZ -ONSS) provides a
wealth of statistical information based on LIMOSA declarations (notably per unique

person), grouped per sending country, per sector of the economy, per type of worker

(employee or self -employed) and per year.

The breakdown by country of establishment o f the posting employer shows that
companies established in the Netherlands represent by far the main source of posted
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workers to Belgium (52,955 unique employed persons in 2014), before Poland (19,552),
Germany (19,133), France (15,204), Portugal (13,220), Romania (10,333), Luxembourg
(9,048), Hungary (5,187), the Slovak Republic (4,112) and Bulgaria (3,896).

When considering the breakdown by economic sector , it is apparent that the
construction  sector is by far the sector that attracts the largest number of posted
workers. These numbers have increased drastically in the past years, and so has the

share of posted workers in the construction sector in relation to that in the total
economy. In 2012 , there were 46,666 LIMOSA declarations (unique employed persons)

in the construction sector (or 37% of the economy). A year later, this number had risen

to 71,952 (48%). In 2014, 94,165 LIMOSA declarations (unique employed persons) were
registered (57%) *'.

In 2014, the largest (absolute) numbers of posted workers in the construction sector

were sent by employers established in the Netherlands, Poland, Portugal, Germany,
Romania and France. In relative terms, it is clear that posting workers to the construc tion
sector is mainly a matter of eastern and some southern European Member States, where

often the (large) majority of posted workers are sent to work in this specific sector (with

strikingly high shares for Portugal, Hungary and Slovenia). In what regard S companies
established in countries like the Netherlands, Germany, France and Luxembourg, the
construction sector is the sector of destination for a minority of posted workers (almost

half in the case of the Netherlands). Incidentally, it is noted that a remarkably high
number of self -employed persons established in the Slovak Republic posted themselves

to work in the Belgian construction sector.

Looking at the nationality of (both employed and self -employed) workers posted to carry
out construction acti  vities in Belgium, an analysis carried out by fbz -fse Constructiv on
the basis of LIMOSA declarations (unique persons) made between July 2013 and
February 2015 shows that 25% of them are Dutch, 20% are Polish, 12% are Portuguese,

7% are Romanian, 6% each a re German and French, 5% are Hungarian and 3% are
Bulgarian. The confrontation of these data with those relating to the country of
establishment of the posting employers and self -employed persons, reveals some
instances of marked discrepancy: some 97% of t he workers posted from Luxembourg do
not have the nationality of that country. For Slovenia and lItaly, these numbers are 77%
and 65%. For Germany and the Netherlands, they are much lower, yet still significant:

32% and 20%, resp. On the other hand, a negli gible 0.59% of the workers posted from
Romania is hot Romanian. For Poland, this number is 3.34%, while it stands at less than

7% for the Slovak Republic and Bulgaria.

When it comes to the  road transport  sector, the LIMOSA statistics in annex might be les S
reliable. This has to do with the fact that for this sector T unlike what is the case in the
construction and temporary agency work sectors, considered particularly liable to fraud T
the possibility exists, in respect of workers who come to work regularl y in Belgium, to
make a single declaration for a whole year. It is observed that declarations are often

made by default (excessive declarations being not illegal). This said, the number of
employees posted to this sector (including storage and distribution ) in 2013 exceeded
300 only in a few sending countries, i.e. the Netherlands (which by far occupies the first

7 See the reports of the Central Economic Council ( Centrale Raad voor het Bedrijfsleven - CRB / Conseil central
de | 6 ®c o rCGHponethe state of the construction sector of October 2014 (No 2014 -1772, p. 17) and April
2015 (No 20 15-0967, p. 19). See also the 2015 report (p. 33 e.s.) of the High Council for Employment ( Hoge
Raad voor de Wer kgel egenheid / Consei),l dowsloage®e i atur
ht tp://www.emploi.belgique.be/publicationDefault.aspx?id=43631
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place, with 3,251), Luxembourg (487), the Slovak Republic (477), Poland (470) and

Romania (373). The rise in posted employees displayed by compani es in the latter
country is remarkable, as is the decline by Portuguese companies (315 in 2008; 15 in

2013).

The LI MOSA statistics in annex also confirm stakehol
marginal character of the posting phenomenon in the healt h and care services sector.

Only three sending countries show numbers exceeding 50: the Netherlands (317),

Bulgaria (76) and Germany (53).

Finally, the LIMOSA statistics also inform about posting in the temporary work agency

sector, 60interimbthei Wgmpheyeoe codesd to be filled
declaration. Here as well, the reliability of the data might need to be put into perspective,

in the light of the practices by some posting agencies described above under this answer.

This said, in the  country sending the largest number of posted workers to Belgium, i.e.

the Netherlands, the interim employee code was checked for 11,753 posted workers in

2014 (i.e. 22% of all employees posted by Dutch companies that year). The bulk of them

were Dutch (8, 218), followed at a distance by Polish (1,366), German (293), Turkish

(286) and Hungarian (231) employees 18

Q6: To what extent is the subject of minimum wage for posted workers (both
directions: as hosting state and sending state) an issue of particular concern for
social partners, policy makers, companies (domestic/foreign)? For which fields
of study is it a resear ch topic (economics, | aw, sociol olgyé) ?
examples.

As one of the main triggers of the phenomenon of social dumping, the subject of

minimum wages for workers posted to Belgium is definitely an issue of huge concern for

social partners and p  olicy makers. This is the case, first and foremost, in the construction

sector and to a lesser extent, in other sectors such as road transport, cleaning and meat -
processing.

It is noteworthy that the issue is not only debated in the relevant professional / sectoral

circles, but is in addition recurrently reported in national mainstream media. For

example, between the end of August and the end of September, more than five articles

appeared in the Flemish newspaper De Standaard that dealt with social dumping in the

context of the posting of workers 19 Several of these articles appeared in the wake of the
announcement by the construction employersé federati
lost in the construction sector since the end of 2011, mainly, so it was con tended, as a

result of intra -EU posting ?°. This announcement, incidentally, was in line with earlier

8 RSZ-ONSS, LIMOSA statistics extracted upon request.

9 Confederatie Bouw vraagt specifieke taxshift voor eigen sector ( Confederatie Bouw asks for specific tax shift

for own sector) (De Standaard, 26 August 2015); 33.000 bouwjobs worden ingevuld door buitenlanders

(33,000 construction jobs filled by foreigners ) (DS, 27 August); Buitenlandse bouwvakkers komen vaakst uit
Nederland ( Foreign construction workers most often come from the Netherlands ); Hoe sociale dumping
vrachtwagens gevaarlijker maakt ( How social dumping makes trucks more dangerous ) (DS, 27 August);
Arbeiders zonder grenzen (  Workers without frontiers ) (DS, 29 August); De bouwwerf en de postbus ( The
building site and the |  etterbox ) (DS, 1 September). The last three represent opinion articles by Frank Moreels,

Marianne Thyssen and Tom Deleu respectively.

2 See http://www.confederatiebouw.be/nl -be/ actua/dumpingsocial.aspx
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warnings by this federation about the displacement effects of social dumping in the
sector %,

In this last regard, and while social security (Dimona) data show that employment in the
construction sector of Belgian socially insured persons is decreasing since 2011, which is
also the year as of which the LIMOSA declarations (uniqgue employed persons) started
showing a rapid increase (see Q5) 22 the representativ e of the social security institution

insisted that one should not too lightly draw conclusions about crowding -out effects as a
result of posting, and that there may be other factors at play explaining this substitution
(such as work shortages). In the same vein, t he representative of i

federation in the road transport sector drew attention to the fact that the sector is
characterised by a rapidly ageing (driving) workforce and is in need of foreign drivers to

fill the gaps. The representative of the inspection services, however, referring to the
construction sector, is of the opinion that there is a direct link between the
abovementioned Dimona and LIMOSA trends.

It comes as no surprise that trade unions are quite active when it comes to taking action

against social dumping. Several months ago, on 24 June, some 5,000 members of the

three main Belgian trade unions protested against social dumping, demanding concrete

measures at both national and European level to fight the phenomenon 23 Regular press

rel eases and news it ems emanat e from employeesd or
practices and warning against the effects of social dumping. For the sake of example, we

may mention here the O0black booksd producedBTBly t he sc
FGBT-UTB denouncing the practice of Belgian transport companies to establish

subsidiaries in the Slovak Republic failing to pursue genuine activities 2,

Concerns relating to social dumping have not gone unnoticed by policymakers.

Successive government s in the past decade have drawn up action plans and enacted

legislation to fight against posting -related social fraud T in some cases, incidentally,

finding themselves in conflict with EU institutions (e.g. LIMOSA and the so -call ed- 6anti
abuse pr oworshe sakeff example, we may refer to the introduction of joint and

several liability for wage debts under the Programme Law of 29 March 2012 s,

The theme is the subject of frequent parliamentary questions % In May 2015, the
coalition parties agreed o n a parliamentary resolution asking to step up the fight against
posting fraud and social dumping 2,

% See e.g. Bouwsector vraagt overheidsmaatregelen tegen sociale dumping ( Construction sector calls upon the
government to take measures against social dumping ) (De Morgen, 18 November 2014).

22 See the abovementioned reports of th e Central Economic Council.

2 Vakbonden protesteren tegen sociale dumping ( Trade unions protest against social dumping ) (De Standaard,

24 June 2015).

24 http://www.btb _ -abvv.be/index.php?option=com_content&view=article&id=2939&Itemid=618&lang=nl#UK

See also the 2013 white book Il isting 625 measures against soci al d
®See in this regard B. CROI MANS and F. \sprakelijghdiE\RoiBdnsetiiien: iHoof del i j k
eerste beoordeling van de | ur i diJeicthne seeenal ligbilita fortwage debte afygse vol geno (
assessment of the legal and practical consequences ), Oriéntatie 2014, 106 e.s.

% See e.g. the question by C  atherine Fonck MP to the State Secretary for the Fight against Social Fraud,
Privacy and the North Sea of 18 May 2 Odsgectoféheprdvisidnerelatiigibost i ng of wor
the mini mum wageodo (No 0043, session 54).
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In June 2015, Kris Peeters, the Belgian Minister of Labour, along with six of his
counterparts of other European countries, called upon Commissioner Thyss en to amend
the PWD with a view to combating fraud.

In  April 2015, the competent State Secretary, Bart Tommelein, launched a
comprehensive O0Action plan 2015 for the fight agains
whose second chapter lists some 20 priori ty actions both at national and international
level that are specifically aimed at combating cross -border fraud through illegal posting
Compliance with the Belgian minimum pay rates, posting schemes (via letter -box
companies) and illegal interim posting form part of the monitoring priorities set by the

plan. As a part of a sectoral approach, round tables with the social partners are organised

for sectors liable to fraud, i.e. the construction sector, the cleaning sector, the transport

sector, the meat -pro cessing sector, the horeca sector and the surveillance sector.

28

While in the road transport sector, the round table is underway, in the construction

sector the consultation process has already resulted
for fair compet i ti on6é <consisting of 40 concrete measures t
national, international/Benelux and EU -levels #°. For the sake of example, we mention the

following: an increased exploitation of LIMOSA as a tool against fraud; a strengthened

monitoring o f foreign posting - and temporary work agencies; the establishment of an

informative table containing hourly wage data in respect of three wage categories for the

10 main sending countries in case of correct application of the PWD and Regulation (EC)

No 883 /2004; an awareness -raising campaign about social dumping in the construction

sector; a review of the legislation relating to public tendering; advocating, at Benelux

and EU -levels, a specific, shorter (social security) posting period of six months for the

construction sector as well as a system of social security contribution collection in the

State of employment with subsequent contributions transfer to the State of origin.

At international level, we may refer to the recent recommendation of the Benelux
Committee of Ministers, dated 23 September 2015, relating to the development of a
multilateral cooperation in the fight against social fraud at Benelux - and European levels.
The recommendation provides inter alia for joint inspections and the cross -border
exchange of data with a view to combating social fraud.

WAGE-SETTING MECHANISMS

[I.1. A better understanding of minimum wagesetting mechanisms

Q7: Which types of legal instruments/practices are used to set minimum
wages? Describe in details the mechanism(s) used.

0 Statutory provisions
0 Law, regulations or administrative provisions

2" Meerderheid wil tandje bijsteken in strijd tegen sociale dumping ( Majority wants to step up fight against
social dumping ) (De Standaard, 20 May 2015).

% See http://www.tom _melein.com/actieplan __-sociale -fraude -zet-in-op-samenwerking -en-digitalisering/ . See also
the State Séctionglmsociald sduniping & of December 201 4Actos plameokcidl dumgingt e 6
approved by the Ministerial Council of 28 November 2013.

2 http://borsus.belgi  um.be/sites/default/files/articles/Plan%20concurrentie%20Bouwsector.pdf
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o other administrative practices (e.g. "social clauses" in public
procu rement rules)

Collective agreements

coll ective agreement wi t h Astatutoryo val ue
extension)

cross -industry

multi - sectoral, sectoral

local (regional, community...)

company or infra -company (e.g. establishment level)
management unilatera | rules

arbitration awards

o0 other mechanisms/practices

o O

O O O O o o

Which collective agreement are (or may be) universally applicable within the
meaning of Article 3(8) PWD?

Minimum -wage setting in Belgium is a matter of collective agreements both at national
and sectoral level, whereby those at sectoral level, concluded within the joint committees
and sub -committees (J(S)Cs), constitute the main source 0,

Sectoral CLAs lay down function classification schemes (see the answer to Q10) and
corresponding minimum wage scales (see section lll, A.2), while at the same time
implementing the automatic indexation mechanism (see the answer to Q13).

Legal extension of sectoral CLAs by royal decree is easy and is consistently applied. CLAS

that have been declared universally a pplicable are binding for all employers within the

remit of the J(S)C and within the scope of the CLA; also employers that are not affiliated

with the employers6 federation that signed the CLA
respect of their employees, r egardless of whether or not the latter are a member of a

signatory trade union *'. The respect of universally applicable CLAs is penally enforced.

For this study, mainly CLAs concluded within JC 124 (construction) and JSC 140.03 (road

transport) will be exam  ined.

While collective bargaining at sectoral level occupies a dominant position in terms of

(minimum -)wage setting, account must also be taken of a series of centralised

instruments coordinating the collective bargaining system . One of themisthe so -

call ed d6interprofessional agreementso6 (I PAs) in princi
pl ayers of the national soci al partners (the 6Group
things, the wage norm, i.e. the maximum increase in hourly wages that can be grante d

during subsequent collective bargaining at lower levels, in particular at the sectoral level.

The wage norm (loonnorm / norme salariale ) is based on the Act of 26 July 1996 and

was introduced to safeguard the cost compéddthati veness
end, the ex -ante margin for wage growth is set on the basis of the projected
devel opment of hourly | abour costs in Belgiumbés mai

France and the Netherlands. Automatic indexation and automatic wage scale increases
(e.g. based on seniority) fall outside the scope of the law, and are guaranteed as per the
applicable CLAs. In case social partners fail to come to a comprehensive agreement, the

% 5. VANDEKERCKHOVE and G. VAN GYES, Collectively agreed wages in Belgium: indicators and trends , HIVA
KU Leuven, 2012,2 -4.; M. KEUNE, Sector -level bargaining and possibilities for d eviations at company level:
Belgium, Eurofound, 2011, 1.

* S, VANDEKERCKHOVE and G. VAN GYES, o.c.,2-4; M. KEUNE, o.c., 1.
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federal government can lay down the wage norm in a binding manner, as it has done
2011 -2012 and 2013 -2014. For the period 2015 -2016, the wage norm is exceptionally
fixed by law (Act of 28 April 2015) 2

The second central coordination tool directly relates to minimum -wage setting.

Intersectoral CLAs concluded within the National L abour Council ( Nationale Arbeidsraad /

Conseil national du Travail ) determine the  guaranteed average minimum monthly

income (GAMMI) . The relevant agreements are CLAs Nos 43  of 2 May 1988 (lastly

amended by CLA No 43 quaterdecies of 26 May 2015) and CLA No 50 (of 29 October

1991, lastly amended by CLA No 50 ter of 26 May 2015). Both have been declared

universally applicable by royal decree and extend to all private -sector employees. The

GAMMI (not to be confused with the subsistence minimum, which is a socia | assistance

benefit) is subject to automatic indexation according to developments in the health index

(see the reply to Q12). It acts as a floor for all wages paid in Belgium: in the absence of

a specific scale within the sector or the company, an employe ebs wage should corre
at least to the GAMMI. It may be noted that the GAMMI includes certain amounts paid in

the course of the year, such as the end -of-year bonus. The GAMMI amount varies

according to age and seniority (see the reply to Q10). Since De cember 2012, it
corresponds to EUR 1,559.38 for an employee aged 20
seniority.

As stated in the replies to Q11 and Q13, collective bargaining at company level is
relatively rare as a phenomenon, especially so in the focus sectors, and infrequently deal
with wages.

Q8 : If there are several layers of minimum wage -setting mechanisms, how do

they interact? (e.g. which one applies by priority? Are they combined and if so,

how?)

As already mentioned, minimum -wage setting in B elgium is essentially a matter of CLAs

concluded at cross -sectoral and sectoral levels that have been declared universally
applicable.

According to the hierarchy of labour law norms contained in Article 51 of the Act of 5
December 1968, universally applic able CLAs concluded in the National Labour Council
(NAR/CNT) take precedence over universally applicable CLAs concluded in joint
committees, which in turn take precedence over universally applicable CLAs concluded in

joint sub -committees. The former are on ly preceded, in terms of their legal value, by
mandatory provisions of legislation.

This means, put simply, that lower -level agreements can only improve (from the

empl oyeesd perspective, i . e. guarantee a higher wage
higher | evel *.

In the absence of a specific scale within the sector or the company i quod non in the

focus sectors, where sectoral scales do apply T the wage should correspond at least to

the guaranteed average minimum monthly income (GAMMI) fixed within the Nati onal

%2 5. VANDEKERCKHOVE and G. VAN GYES, o.c., 5 -8; European Commission, Country Report 2015 (including
an in -depth review on the prevention and correction of macro -economic imbalances), Commission staff working
document, COM(2015) 85 final, 10 e.s.

% 5. VANDEKERCKHOVE and G. VAN GYES, o.c., 2.
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Labour Council. Note, however, that the GAMMI cannot be readily compared with a
monthly minimum wage, as it extends (as a rule) to all wage components paid in
consideration of the normal work performance, which may encompass benefits paid in

the cours e of the year such as e.g. an end -of-year bonus (see Article 5 of CLA No 43).
Whether the wage actually paid respects the GAMMI is therefore assessed on a yearly
basis.

The minimum wages provided for in CLAs may be exceeded in individual agreements.
The opposite is not allowed, i.e. wages in individual agreements cannot be lower than
those in sectoral CLAs.

Q9: To what extent do differences in wage -setting mechanisms influence the
level of minimum wages? To what extent do wage -setting mechanisms
influence whether all workers are effectively ensured to receive the minimum

wages? What groups/what share of workers do not receive the minimum
wages, and what reasons can be identified?

Having regard to the principle set out in the reply to the previous question, minimum
wages set at sectoral level exceed those set at intersectoral level.

Minimum wage coverage is vir tually comprehensive **, thanks to a system combining
sectoral minimum wages contained in CLAs binding for all employers and employees

within the sector, with a national minimum wage ( guaranteed average minimum monthly
income, GAMMI)  which, notwithstanding i  ts conventional nature, acts as a statutory -like
floor for all private sector employees in Belgium ®,

As already noted before, CLA No 50 contains specific sub -minima for employees aged
under 18 and for students aged 18, 19 or 20. Specific sectoral minima m ay also apply for
these groups, as is the case in the construction sector (see the reply to Q10).

Part-time workers are covered by a different CLA concluded in the National Labour

Council (NAR/CNT), i.e. CLA No 35 of 27 February 1981. Article 10 of this CLA provides
that part -time employees are entitled to an average minimum monthly income that is
proportionally calculated, pro rata of the working time, on the basis of the average

minimum monthly income of a full -time employee, as laid down in sectoral or , failing
that, cross -sectoral CLA.

The following groups are excluded from the scope of both CLAs No 43 and 50:

- persons who are employed in a family company in which usually only relatives or foster
children perform labour under the exclusive authority of the father, mother or guardian;
- employees which are usually employed for periods of less than one calendar month.

Q10 : To what extent do the wage -setting mechanisms differentiate rules on
minimum wage according to:

o Empl oyeeds c on \lessificatiann a |

3% 3% and 6% of wage earners earn below the national and sectoral minimum wages, respectively. Also the

share of employees earning at the minimum wage is low, i.e. 6.9 and 11.4% resp. See R. PLASMAN, The
mi ni mum wages system in Bel gi um Rebien, Dulbesanth B, 2015, 11nF. RYCKXsasdeS! s 6
KAMPELMANN, Who earns minimum wages in Europe? , ETUI, report 124, 2012, 11.

% See also A. GARNERO, S. KAMPELMANN and F. RYCKX, Sharp teeth or empty mouths? Revisiting the
minimum wage bite with sectoral dat a, Dulbea, ULB, 2013, 11 and 18.
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o0 Empl oyeeds personal situation (e.g.|young/
skills, specific working conditions, etc.),

o Employment policies: type of working contract (e.g. low
number of hours [ week), personds empl oyab
to -work measures leading to lower minimum wages), labour
market situation (e.g. lower minimum wages in regions
affected by a high unemployment rate), etc.

o Other criteria

The sectoral minimum wage scales (construction and road transport) depend on the

functional classifica tion as laid down in the relevant sectoral universally applicable CLAs

(i.e. the conventional classification). This conventional classification, in turn, is based on

el ements pertaining to the employees6é personal situat

In the construction sector , the CLA of 12 June 2014 (No 123,570) distinguishes between

six different categories (1, 1A, 11, 1A, 11, 1V) according to professional skills, training or
experience, whereby category | covers (blue -collar) workers carrying out very simpl e
tasks requiring no special skills whatsoever (e.g. cleaning up the construction site),

whereas category IV is intended for workers who are manifestly more skilled than

category Il -workers, the latter being workers who have acquired a thorough knowledge
of their profession through an apprenticeship and ha
Additionally there are two categories for 6head of

decision about the classification of the employee rests with his/her employer.

There are different minimum wage scales for various categories of young workers,

notably:

- students (with a different rate according to whether or not they are following a building

education, CLA of 12 June 2014, No 123,027);

- industrial apprentices (CLA of 25 June 2009, No 95,392), sub -divided in youth
apprentices and building sector apprentices, each with (monthly) minimum wages
depending on age (15 -21 and 18 -21 resp.) and seniority (O or 1 month of seniority); and

- young people subject to part -time compu Isory education (CLA of 15 May 2009, No
93,292), with minimum hourly wages as a percentage of the category -1 wage scale
varying according to age (15 -18).

In the road transport sector , there are five different categories of road transport workers
(vehicle crew members). Apart from categories 1 (assistant -attendant) and 2 (worker in
training), these vary according to the payload of the vehicle (less than 7 T (3), between

7 and 15 T (4), and more t han 15 T (5)) and/or its specific type (refrigerator, approved

ADR or articul ated vehicle, al | classified in t he
members working in delivery services, courier services and taxi pick -up services also

follow this classifica tion, with the former being in category 3 or 4 depending on whether

or not they have at | east six monthsdé seniority in

courier and taxi pick  -up services are in category 5.

It should be noted that the sectoral social par tners have negotiated a revision of this

categorisation, which results in a reduction of the number of categories (down to four),

varying according the activities / capabilities of the worker rather than the characteristics

of his/her vehicle. In particula r, the new system is based on the attribution of a number

of points to the workerds score (graded in three | e\
the type of driversdé | icence required, the degree c
efforts, number of de  livery addresses per day, mentorship, control of cargo, technical or
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regulatory knowledge required, degree of complexity associated with loading and
unloading etc. The relevant CLA was concluded on 19 June 2014 but its entry into force is
subject to the si gnature of another CLA linking wage scales to the new classification.
Such a CLA has not yet been concluded and, as confirmed by a number of interviewees,
will not be anytime soon.

For temporary agency workers , the minimum wages as laid down in CLAs concl uded in
the sector and/or the company of the user are decisive. See also below, section IlIl, sub
A.2.

For compl etenessd s ake, natioral laved n t, pussuant to ICBA No 43 the

guaranteed average minimum monthly income (GAMMI) for workers aged 18 and older

varies according to age and seniority (three categories: over age 18; over age 19 and a

hal f and more than six mont hsé seniority; over age
seniority). CLA No 50 lays down specific minima for workers aged below 18 ( depending

on age, 17 or 16 and below) as well as for youngsters aged between 18 and 21 with a
student contract or following an alternating education (depending on age, 18, 19, 20).

Q11: Over the last 20 years, what have been the structural evolutions in the
recourse to minimum wage - setting mechanisms? (e.g. a move from centralised

to company agreements or vice -versa, the emergence of specific rules for

posted workers etc.) What are the underlying causes of these evolutions?

Interviewees have not reported evolutions of the type suggested by the examples.

Indeed, CLAs providing for specific rules for posted workers were and still are marginal

phenomenon (see the answer to Ql17). According to re
federation in the road transport s ector, it is unlikely that such specific provisions will

emerge in the foreseeable future, having regard to the position of the trade unions,

according to which T so the said representatives argued I Belgian labour and wage

conditions should apply from the moment a foreign lorry/drivers sets
territory.

In the same vein, minimum -wage setting continues to be dominated by universally

applicable sectoral CLAs. Calls for more decentralisation from various angles % generally

find little resonance in Belgium 37 As stated in the answer to Q13, company -level CLAs

are rare, including in the construction and road transport sectors, and in addition

infrequently deal with minimum -wage setting. A range of (interrelated) fact ors help to

explain the scarcity of company CLAs, including the fact that company -level bargaining

can only be in melis , the high degree of price competition, the mechanism of automatic
indexation and the wage moderation through the wage norm 8

Several in terviewees from the trade unions (construction and road transport) have
reported that social dialogue in the field of minimum wages has become increasingly
difficult over the last decades, as a result of globalisation and increased international

36 Notably from the OECD, see lastly the Belgian country note _ in OECD, Economic Policy Reforms 2015: Going
for Growth, 149. See also J. KONINGS, C. LECOCQ and R. VANDENDRIESSCHE, Decentralisatie van het Sociaal
Overleg (Decentralisation of the Social Dialogue) , Vives KU Leuven, 2015, 41.

37 M. KEUNE, Sector -level bargaining and possibilities for deviations at company level: Belgium, Eurofound,
2011 ,1 and 6.

% J. KONINGS etal. , o.c., 21 -22; M. KEUNE, o.c., 2.
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(incl. sou thern and eastern European) competition combined with the introduction of the
so-call ed wage norm in 1996 to safeguard Bel gi umbs

Q10).

The interviewees from the construction union pointed out that the abovementioned

fact ors put great pressure on the model of social dialogue and, by extension, the social

market economy (Rhine capitalism). They observe a clear reduction of the willingness at
employersd side t o -)mattoral ragreenents as(wellr as s@ene cases of

unil ater al action previously unheard of . As one
agreements are things from the pasto.

Their counterpart from the road transport union specifically referred to the increased
difficulty of reaching agreements on wage increa ses, adding that if there is any room on
the part of employers for an increase, they press for net allowances.

A concrete illustration of the current climate is the new function classification agreed by

CLA of 19 June 2014, which is not operational for lac k of an agreement about the
corresponding minimum wages (see below, section lll, sub A.2). The trade unions have

described employer proposals t% that effect as fishame

The interviewee from the cross -sector al empl oyer so federation
statement that wage negotiations have become more difficult, and points to increased

gl obal competition and Bel giumbds O6wage handicapd as
Q12 : How is the monitoring and adjustment (re - evaluation) of minimum wages

organised within eac h wage -setting mechanism? (e.g. when and how is it

decided by the law or by the relevant sectoral collective agreement to

increase/reduce minimum wage?) Is there an automatic indexation rule? Which

criteria are taken into account when deciding on changes o f the minimum wage

level?

lllustrate with concrete examples taking into account the four sectors and the

various wage  -setting mechanisms.

Belgium has a particularly strong tradition of automatic wage indexation. The quasi -
totality of private -sector employ ees in Belgium are covered by a system that
automatically links their wage to the inflation, in particular to developments in the so -

called health index (using a four -month moving average of this index) 0 This (virtually)
complete coverage by an automatic wage adjustment mechanism is rather unique in
Europe **. The system is not centrally organised, but is rather a patchwork of sector -level

mechanisms *?.

For the road transport and construction sectors, automatic indexation is provided for in
the sectoral CLAs laying down the minimum wage scales.

3 http://www.btb __-abvv.bel/images/stories/Wegvervoer/pamflet_loonkoppeling_FR.pdf

4% The health index exists since 1994 and is determined by removing a number of products from the consumer
price index product basket, in particular alcoholic beverages (bought in a shop or consumed in a bar), tobacco
products and motor fuels except for LPG.

41 Nationale Bank van Belgié / Banque nationale de Belgique, Overzicht van de loonindexering in Belgié en
Europa (Overview of wage indexation in Belgium and Europe ), 2012.
42 3. VANDEKERCKHOVE and G. VAN GYES, Collectively agreed wages in Belgium: indicators and trends , HIVA

KU Leuven, 2012, 6.
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For the construction sector , the CLA of 12 June 2014 (No 123,027) provides that the
minimum wages are adjusted on a quarterly basis to the evolution of the health index,
whereby the index percentage equals the fraction of the average of the first two months

of the last quarter divided by the average of the first two months of the last but one
quarter. In case the result of this calculation is a negative amount (which was the case
for example, in October 2014) this amount is not applied but considered for the next
quarter (accordingly, there was no indexation in January 2015). In July 2015, minimum
wage scales under went a small increase (+ EUR 0.07 or 0.08 per hour, depending on the
category).

It may be noted that the compensation for boarding and housing costs as well as the
supplement for work within the confines of petrochemical companies in operation (see

below, section lll, A.2) are also adjusted to the cost -of-living on a quarterly basis, be it
according to slightly different principles.

Minimum wage indexation in the road transport sector is dealt with in the CLA of 26
November 2009 (No 96,984), which provid es for an annual adjustment, on 1 January of
each year, in accordance with the evolution of the health index. This indexation does not

only apply to the minimum wage scales, but also to a series of premiums and allowances,

such as the premium for night wor k, the flat -rate residence allowance, the GRLP
allowance and the seniority supplement.

In both sectors, the indexation of the minimum wages is also applied to the wage
effectively paid.

For the temporary agency sector , there are no specific provisions r elating to indexation.
The indexation arrangements agreed within the joint (sub -)committee of the user
undertaking apply.

At cross -sectoral level, the GAMMI is also linked to the health index, according to the

pivot system (see Articles 3 and 8 of CLA No 43).
It should be noted that the current centre -right government, headed by PM Charles
Michel, has decided to suspend all wage -indexation schemes until the heal th index has

risen by 2%.

[I.2.  Minimum wage-setting mechanisms in the context of posting of worke

Q13 : What could be the impact of an extension of the scope of Article 3(1) PWD
with regard to the instruments allowed to set rules in terms of minimum rates

of pay applicable to posted workers (i.e. extension to collective agreements that

do not meet the criteria as laid down in Article 3(8) second subparagraph first
and second indent PWD)?

o To what extent would it increase/decrease in practice the
number of posted workers covered by the minimum rates of
pay?

o To what extent would it increase/decrease in practice the
minimum rates of pay of posted workers? If so, would the
increase/decrease be significant in terms of income?

0 To what extent would the extension be easy to implement (and
to control) from an admini strative point of view?
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o To what extent would the extension be a source of additional
costs for the sending companies and would impact their
competitiveness in your country?

o To what extent would it reduce the displacement effect on local
undertakings and la bour force?

As already pointed out, the dominant instrument of wage setting in Belgium clearly is the

CLA concluded within the joint (sub -)committees. Such CLAs are, moreover, consistently

declared universally applicable. It follows that (minimum -)wage se tting in Belgium is
effectively and comprehensively Acaughto by the curre

Generally speaking, CLAs concluded at company level are relatively rare, mainly occur in

larger companies and often deal with other elements than wages **. From a sectoral
perspective, 14% of blue  -collar workers inthe  transport sector (JC 140) are covered by a
company -CLA*. According to social partners interviewed for the purposes of this study,

such CLAs can be mainly found in the logistics sub -sector and for transport of very
specific goods (niches), such as explosive materials. An example would be a CLA
awarding an additional premium for night work. As a rule, however, company -CLAs deal
with qualitative, as opposed to quantitative, aspects of labou r conditions. In the
construction sector (JC 124), the degree of decentralisation is even smaller: 3% of the

blue - collar workers are covered by a CLA concluded at the level of the company 5 In the
majority of cases, these deal with working time, although s ome also awards premiums
(e.g. for work during weekends) or fringe benefits (e.g. meal or eco vouchers). In the

sector of temporary agency work (JC 322), company -level CLAs do not exist altogether
47

46

It is therefore not surprising that according to the interviewees, extending Article 3(8)

PWD to company agreements would have little effect and, in any case, would not solve

the problems that are experienced with posting of workers to Belgium, in particul ar the

displacement effects (see section I). These problems, insofar as they could be avoided by

a correct application of the PWD (and hence are not the result of the basic principles

underlying the legal framework in relation to posting), are essentially related to the
enforceability of the wage conditions which fall wi t |
the broad Belgian delineation), rather than to the fact that some wage conditions would,

under the current terms of the PWD, not be covered.

For t he reasons stated above, any impact of this extension on the coverage and the level
of the minimum rates of pay would be minimal.

4 S. VANDEKERCKHOVE and G. VAN GYES, Collectively agreed wages in Belgium: indicators and trends , HIVA
KU Leuven, 2012, 3/

“The figures are taken from M. R-Siiiny EBnder Biffeent Bargairiy Regimesfi Re n t

Evidence from Linked Employer TEmp | oy e e Brisish doarnal of Industrial Relations 2013, 51, 28 -58, cited
in J. KONINGS, C. LECOCQ and R. VANDENDRIESSC HE, Decentralisatie van het Sociaal Overleg
(Decentralisation of the Social Dialogue) , Vives KU Leuven, 2015, 24.

5 Ibid.

“% |bid.

47 But note that temporary agency workers are, according to the user -pay principle, in principle entitled to the
advantages a nd premiums contained in company -CLAs of the user undertaking (see infra, section Ill, A.2 in

fine).
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Several interviewees referred to the fact that, if there would be any impact, it would be

in terms of increased complexity; extending the instruments capable of containing the
6hard core6 would be difficult to i mplement
for inspection services when it comes to monitoring and enforcement, and eventually

lead to more outsourcing, cir cumvention and incorrect practices, as reported by

interviewees from the cross -sector al and road transport
inspection services. According to the latter, the extension would also produce more
litigation before civil courts (preci sely because such CLAs are not penally enforced).

Interviewees representing construction workers expressed in less negative terms about

the possible extension, which according to them would result in a higher (be it
theoretical) coverage rate and should b e manageable for foreign undertakings posting
workers. In this last regard, they referred to the obligation of deposit at, and registration

by, the services of the Federal Public Service Employment, Labour and Social Dialogue.

for fore

empl oyer

CONSTITUENT ELEMENTS OF THE MINIMUM RATES OF PAY FOR

POSTEDWORKERS
ll.L1. The regulatory framework in relation to minimum rates of pay

[11.1.1. General perspective

The PWD is transposed into Belgian legislation by the Act of 5 March 2002 (Belgian
Monitor, 13 March 2002) as well the Royal Decree of 29 March 2002 laying down
arrangements for implementing the simplified establishment and social documentation
system for undertakings posting workers to Belgium and defining the activities in the
construction industry listed in Article 6(2) of the Act of 5 March 2002 (Belgian Monitor,
17 April 2002).

As is well known, the Belgian legislature has opted for an extremely broa d transposition

of the PWD. This holds true for the personal scope, but certainly also for the material
scope, which is defined by means of an open -ended rule activating both the substantive

extension of Article 3(10)(1) (i.e. other public policy provision s) and the formal one of

Article 3(10)(2) (universally applicable collective agreements beyond the construction
sector) 8.

The main criterion is the penal enforcement of the provisions laying down the
employment terms and conditions. In particular, Article 5(1) of the Act of 5 March 2002

stipulates that an employer posting an employee to B

wage and employment conditions laid down by law, administrative regulations or

conventional provisions (i.e. agreements) which are enfor ced by penal |l awo.
Knowing that almost the entire body of labour law is penally enforced in Belgium, this

formal criterion effectively implies that virtually the whole labour law applies as of the

moment that a foreign employer instructs his/her employee to perform any one activity

in Belgium. It is apparent from the explanatory memorandum that the government

8 Cf. BEERNAERT, J. and MAES, S., "Detacheren naar Belgie: navigeren in woelige Europese wateren", Or.
2010, 9, 225.
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considered this criterion to be an objective one and capable of encompassing the concept
of 6public policy provisionsdg®referred to in Article

This fimaxi malisto Bel gian i°f hasrgen witlelytcommentedbih t he P WD
literature, with several commentators having raised doubts as to its compatibility with

the PWD and the free provision of services. These doubts were corroborated after the

CJEU held the fairly similar Luxembourg transposition of the PWD to run counter to the

PWD and the TFEU °'.

Specifically as regards wage conditions, Article 5(1) second paragraph specifies that

these are taken to mean fit he waignswhich &xeaduespursuans and r e mi
to collective agreements which have been declared universally applicable in accordance

with the Act of 5 December 1968 on collective labour agreements and the joint

committees, with the exception of supplementary occupational re tirement pension
schemeso. Article 5(1) in fine reiterates the provisi
allowances specific to the posting ~ *2.

This specification pertaining to wage conditions, in particular the reference to CLAs that
have been declar ed universally applicable, adds little to the general rule set out in the
first paragraph, to the extent that (only) these CLAs are criminally enforced %3,

As already explained in section I, wage -setting in Belgium is done through collective
bargaining at  several levels, the most important being the sectoral level. CLAs concluded
within the joint (sub)committees lay down the minimum wage for the different
professional sectors, including minimum wage scales (i.e. rules for categorising workers

into pay group s) according to various criteria as well as indexation arrangements.
Furthermore, the sectoral CLAs typically provide for a wide range of bonuses and
additional payments. Sectoral CLAs dealing with wage -setting are systematically declared
universally appli cable.

Let us now have a closer look at wage -setting in the different focus sectors.

[11.1.2. Sectoral perspectives

4 Parl. St. Kamer/Ch ambre 2001 -02, DOC 50, 1441/001,
http://www.lachambre.be/FLWB/pdf/50/1441/50K1441001.pdf

® Coupled with a 6minimalistd approach towards t leregatbreaf ogati ons, wi

Article 3(2) PWD having been implemented in Belgian legislation, as opposed to the (facultative) derogations of
the next three paragraphs.

% Case C-319/06, Commissionv. Luxembourg . E.g. BEERNAERT, J. and MAES, S., o.c., 2010, 233 -238;
JORENS, Y., nDetachering en het JORENS, V.iBUYSSE, 8. e mlb é¢landowekec ht o, i n
Europese detachering en vrij verkeer van diensten: economisch wondermiddel of sociaal kerkhof? , Bruges,
die Keure, 2009, 215; R. BLANPAIN, Arbeidsmarktrecht , Bruges, die Keure, 2011, 157; F. VAN
OVERMEIREN, Buitenlandse arbeidskrachten op de Belgische arbeidsmarkt. Sociaal recht en vrij verkeer ,
Larcier, Gent, 2008, 111 e.s.

directly connect

 Note however that the Act refers to 6allowances
t he PWD.

6directlyd is not present in the Dutch text of

53

Article 189 of the Belgian Social Criminal Code.


http://www.lachambre.be/FLWB/pdf/50/1441/50K1441001.pdf
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In the construction sector (JC 124), several CLAs (all declared universally applicable)

regulate the minimum wage scales and their indexation (mos t recently CLA of 12 June

2014, No 123,027), the accompanying workersd classif
123,570) and various wage and employment conditions such as board and lodging,

bonuses, cost reimbursements and supplementary social advantages ( e.g. CLA of 12

June 2014, No 123,026; CLA of 13 October 2011, No 106,851).

In what regards the minimum wage scales , there are six different categories (I, IA,

I, 1A, I, IV) according to professional skills, training or experience (for more details,

see the reply to Q10). For each category, an hourly gross minimum wage is provided for

(e.g. EUR 13.379 for category I; EUR 16.099 for category IV). Iti s understood that these

are minimum rates, which the employer is free to exceed. The hourly rates are on a

weekly basis of 40 working hours, which is converted to the cross -sectoral standard of 38

hours per week by granting 12 rest days, of which 6 additio nal rest days.

On top of these minimum wage scales, the relevant CLAs provide for a range of

premiums or advantages of a diverging nature . These include allowances for specific

sub-sectors (wage allowance for skilled blue  -collar workers in carpentry and | oinery

companies ; wages and bonuses for the blue -collar workers on board the dredging

equipment ; specific supplements in companies that produce and / or supply ready -mixed

concrete ) as well as allowances for work in specific circumstances (supplement for w  ork

within the confines of petrochemical companies in operation ; work undergoing the

influence of the tides ; and the wage allowances for special work ). Without delving into

more detail than necessary, it is useful to expand a bit about the latter of these

allowances, i.e. the wage allowances for special work. These allowances consist of

proportional wage supplements, ranging from 4% up to as much as 300%, granted for

certain activities |listed in great detail anah catego
of which the blue -collar workers may experience feelings of uncertainty, fear, unrest, in

spite of t he af fected security measur-di@®d and e. g . wo
fifunheal t hy, har mf ul or difficult activitieraton (e. g. w

25%, or applying roads asphalt, 10%).

CLAs also provide for additional allowances for work under specific schedules , hotably
work in successive shifts , work performances outside normal daytime hours as well as
overtime and Saturday work (the latter being regulated by the Royal Decree No 213 of

26 September 1983).

A number of CLAs oblige employers to cover certain _ costs (costs related to medical sifting
and the tachograph ) and/or to provide for certain objects, tools and facilities (working
clothes and their maintenance/cleaning; boarding and housing (costs) ), often allowing
the employers to discharge their obligations through the payment of a compensation

(which is also the case for the fee for wear of own tools ).

The allowance fort ravel expenses includes a reimbursement of traveling expenses when

the worker travels by his/her own means, complemented with a mobility allowance  which
the worker also enjoys when s/he travels in a vehicle that the employer makes available.

A special cat egory of additional benefits are those administered by the  welfare fund ** of
the construction sector (fbz -fse Constructiv). These include notably benefits which are

* Welfare funds ( fondsen voorbestaansz eker hei d/ fonds de s ®areaniities@stalidheckat st enc e
sectoral level at the initiative of the social partners by means of CLAs declared universally applicable. Welfare
funds are jointly administered by the representatives of employers and employees in the given sector, and they

are financed through employersdé contributions. Among the ai ms
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akin to (supplementary) social protection, such as a sectoral medical plan , a
hospitalisatio n insurance f or t he members of t he wsupplemantard
pension scheme . Other benefits provided by the welfare fund are the promotion fee
(partly covering the repayment of a mortgage loan taken out by a construction worker

and relatihngtohi s main residence) and the benefits wunder

weather stamps and the fidelity stamps . The former compensate for the loss of income in
case of interruption of a started working day because of bad weather. These weather
stamps are i nterrelated with the bad weather premium , which consists of the guaranteed
payment by the employer (as opposed to the welfare fund) of the full daily remuneration

in the same circumstance. The employer may only pay half of the normal wage for the

hours not worked, if the complement is compensated by fbz -fse Constructiv in the form
of weather stamps. The fidelity stamps, on their part, essentially correspond to an end -
of-year bonus; it concerns a yearly premium paid to workers who have worked in the
construc tion sector in the course of the service year, thus rewarding their fidelity and
encouraging them to keep working in the sector. We will come back to this advantage

below.

The last advantage we can mention here is the seniority premium , according to whic h
blue - collar workers with a continuous seniority with the same company of 25 (35) years
are entitled to receive a one - off gross premium from their employer.

In the sector of  road transport (road transport and logistics on behalf of third persons,
JSC 140.03), a fairly similar picture arises, with both minimum wage scales and various
premiums entirely governed by CLAs that have been declared universally applicable.

Minimum wage scales are set, in the form of hourly gross wages, for the five
categories of road transport workers (vehicle crew members) (see the reply to Q10 for
more details). On 1 January 2015, the hourly gross wage ranged from EUR 10.3230
(category 1) to EUR 11.3470 (category 5).

When it comes to  premiums , much in the same way as in the construction sector, CLAs
provide for additional allowances for work under specific schedules or otherwise linked

with (extra) working time , in particular  a premium for night work , for work on  Sundays
and public holidays , the bonus for availability time (which is remunerated at 99% of the
basic hourly wage of the relevant category), overtime remuneration and, lastly, bonuses
for exceeding the average service hours (see CLAs of 26 November 2009, No 96,987; 27

January 2005, No 74,050; and 30 September 2005, No 77,084).

Also for the road transport sector, several CLAs oblige employers to cover certain _ costs,
to provide for certain objects, tools and facilities and/or to pay a corresponding

compen sation . In this regard, the social partners have agreed that employers should

bear the costs associated with the driver card for digital recording equipment
(tachograph) (CLA of 18 April 2013, No 114,996), the ADR training (CLA of 21 November
2013, No 118, 574) and the medical sifting CLA of 18 April 2013, No 114,998), in which
case they are eligible for a financial participation paid by the sectoral welfare fund (Social

Fund Transport and Logistics). Such participation is also open to employers who

contribu ted towards the costs of obtaining the driver licence C or CE (CLA of 19
September 2013, No 117,654).

advantages. These differ from sector to sector. Their nature, amount and the award conditions are laid down by
CLAs.

t

y
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The flat -rate residence allowance  and the so -called GRLP allowance are the subject of the
CLA of 26 November 2009 (No 96,986). The former is due to workers who are obliged,
by necessity of the service, to take their daily and / or weekly rest (as provided for by

Regulation (EC) No 561/2006) outside their place of residen ce or outside their working

place as provided in their labour agreement. The latter allowance, whose acronym refers

to the General Regulation on Labour Protection ( ARAB/RGPT), is intended to compensate

the costs which are incurred by workers outside the em pl oyerodos offices and whi
the employerdés expense (e.g. sanitary facilities, d

granted per attendance hour (i.e. working hour plus availability time) s,

When it comes to travel expenses , except where the employer gua rantees free
transportation, workers are as per CLA entitled to a financial intervention in the costs of

public or private transportation (CLA of 4 May 2009, No 95,499).

An old CLA (13 July 1972, No 1452) stipulates that the employer is obliged to put

wor king clothes at the disposal of the workers and to maintain them, failing which s/he

has to pay them a monthly compensation.

A fairly extensive list of benefits is administered by the Social Fund Transport and
Logistics (SFTL). These include the compensa tion in case of dismissal due to the
permanent loss of the medical certificate (CLA of 19 September 2013, No 117,655), the
farewell bonus (CLA of 28 June 2007, No 84,266), the compensation in case of fatal
accident at work or death at work (CLA of 13 Febru ary 2014, No 121,128), the
compensation in case of damage, loss or theft of personal belongings (CLA of 26
November 2009, No 96,990), the contract for assistance during professional voyages
(CLA of 16 February 2012, No 109,262), the end-of-year bonus (CLA of 26 April 2004,

No 71,335), the  hospitalisation insurance (CLA of 25 September 2009, No 96,074), the
supplementary pension (CLA of 15 September 2011, No 106,704, as amended) and the
supplementary allowances in case of (non -employment -related) incapacity  for work (CLA
of 15 September 2011, No 106,710). It may be noted that the first two benefits are

initially paid by the employer, who is subsequently reimbursed by the SFTL.

Unlike in the construction sector, the seniority supplement  (CLA of 15 September 2011,
No 106,713) consists of a supplement paid by the employer on an hourly basis (for

working and availability hours) to workers have at least one year of continuous service in

the company. The amount gradually increases in line with the seniority (3, 5, 8, 10, 15,
20 years).

Finally, we may already mention here the CLA of 13 March 2014 (No 121,724) entitled
6equal pay for equal worké, to which we wil!/l come bagc

In the sector 1 or rather the field T of temporary agency work , the picture is quite
different. In Belgium, temporary agency work is regulated by the Act of 24 July 1987 on

temporary work, agency work and hiring -out of workers (Belgian Monitor, 20 August
1987). It is only authorised in four well -defined circumstances, i.e. replacement of a n
employee whose employment contract is suspended or has ended; temporary increase of

the work; performance of exceptional work; and hiring -out in view of subsequent
recruitment.

Article 10, first paragraph of the said Act lays down the so -called user -pay principle,
where it stipulates that fA[t]he wage of a temporary

%5 The GRLP allowance also ex ists in other sectors where employees habitually perform work outside the
empl oyerdés office, e.g. cleaning (JC 121) and trade in fuels (JC 1

31



Annexes

the one s/he would be entitled to in case s/he were engaged under the same conditions

by the user as fixed employeeo. The t etclenlOshauddge &6 wi t h
be understood in a broad fashion, to include also all allowances and advantages awarded

to fixed employees carrying out the s &m@erodationscti on i n
of the user -pay principle are possible insofar as it concerns the award of equivalent

benefits through CLAs concluded in the joint committee for temporary agency work (JC

322) which have been declared universally applicable (Article 10, second paragraph).

It follows that, for temporary agency workers, the wage -setting CLAs concluded in the
sector or the company of the user are, as a rule, decisive. In some cases, CLAs
concluded in JC 322 enter the picture, either to fully replace the corresponding
arrangement provided for the wuser 6s dnd-ofeydarboriuaf f ( as
for temporary agency workers, as per CLA of 5 December 2013, No 119,443) or, in a
subsidiary way, to provide benefits to those agency workers hired out to users not bound

by such arrangements under sectoral or company CLAs (as it the case for the
compensa tion of transport expenses , as per CLA of 11 March 2014, No 121,528). The
CLA of 17 December 2013 (No 120,396) is dedicated to social advantages to temporary

agency workers and notably guarantees them additional allowances in case of (technical

and economi cal) unemployment *" and long -term (non -employment -related) incapacity
for work (excluding maternity). Both the end -of-year bonus and the social advantages
are administered by the Social Fund for the Temporary Agency Workers (as regards its
functioning and f  inancing, see notably CLA of 5 December 2013, No 119,444).

It should be noted that temporary agency work in construction companies is subject to

specific rules which are laid down by CLA concluded between the social partners in the

construction sector (JC  124). The relevant CLA (of 4 December 2014, No 125,614) limits

the circumstances in which temporary agency work is permitted in construction

companies to three (not including exceptional work) and provides that the user -

undertaking must see to it that the temp worker holds a 6ésafety pas
attendance of a safety training of at least 16 hours. Furthermore, the CLA lists a number

of conditions to be complied with by construction companies resorting to temp workers,

including falling under JC 124 and proving fulfilment of the conditions for access to the

profession.

[ll.2. The determination of the components of the minimum rges of pay for
posted workers

[11.2.1. Introductory comments

On the face of the Omaximalist®& Bel girsraightfoevgrd.s| at i on,
To the extent that the abovementioned wage scales and premiums / advantages are

contained in sectoral CLAs that have been declared universally applicable and which are

therefore penally enforced, they form part of the wage conditions tha t have to be

complied with by sending employers pursuant to Article 5 of the Act of 5 March 2002. It

would be different only for those aspects explicitly excluded by the said Article, i.e.

supplementary occupational retirement pension schemes (which, as sh own above, exist

% Cf. Parl. Doc. Senaat/Senate 1986 -87, No. 558, 2.

5" Not applicable to temporary agency (blue -collar) workers  who become unemployed while working for a
temporary work agency certified to carry out activities in the joint committee for the construction sector (JC
124).
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in both the construction and road transport sectors) and allowances paid in
reimbursement of expenditure actually incurred on account of the posting.

Regardless of the question as to whether this broad transposition is in keeping with
Article 56 TFEU as interpreted by the CJEU 8 it seems that in practice, social partners
hold positions which could be seen as less sweeping. The actual enforcement of the wage
conditions vis -a-vis sending employers could even rightfully be called minimalistic

In general, the situation in Belgium as regards the application of Belgian wage conditions
to posted workers and their employers is characterised by a remarkable discrepancy
between (legal) theory and (social, administrative) practice %,

Many of the soc ial partner representatives interviewed for the purposes of the study are
of the opinion that the abovementioned wage conditions, insofar as they are contained in
universally applicable sectoral agreements, should in principle be applied to posted
workers and their employers. At the same time, there seems to be a clear awareness
that the reality in the field is different.

Some interviewees (notably from employersd side in
difference for an advantage having to be complied w ith by posting employers and that

same advantage to be actually part of the 6éminimum r
be the case, for example, for certain cost compensations at the expense of the employer;

even so, posted workers are entitled to them, as they obligatorily apply to their

employers. One can wonder whether this distinction (applicable vs. applicable as part of

the minimum pay rates) makes much difference in practice, other than possibly depriving

the foreign employer of a degree of flexibi lity (consisting of attaining
minimum pay rates, incl. e.g. the compensation, through other wage components).

It should also be noted at the outset that several of the abovementioned advantages and

premiums, by their very nature, sit une asily with temporary, cross -border posting.
Benefits such as for example the seniority premium  ®°, the welfare fund advantages or the
costs related to medical sifting and the tachograph in the construction sector presuppose

a stable, long -lasting employment relationship, to such an extent that it is sometimes
difficult to conceive their application in situations of posting. Often this is also reflected in

the conditions for their award as provided by the relevant CLA. The last mentioned
benefit, for example, is to be (partly) reimbursed by the worker if s/he subsequently
leaves the company within a fixed timeframe. Likewise, the application of conditions
pertaining to completion of a certain prior period of service or employment, possibly over

a longer referen ce period, is problematic in a posting context. Whilst it is certainly true
that mechanisms exist to avoid that such conditions hamper free movement (of workers,
persons) (notably aggregation of periods), one could wonder whether the establishment

%8 On this, see above, sub A.1
% See also below, sub B.6.

% Even though the summary of the relevant CLA (14 May 2009, No 93.291) on th e website of the Federal

Public Service Empl oyment, Labour and Soci al Di al ogue mentions that AfAe
the seniority acquired in the count SegasfM.-®rSMETSand P.svANDEX en i nt o acco
BROECK, iDet achering en Socialieddé¢ ABbeti dis)dinsgpevcamede Ar b@dosthgr echt el i j
and Social (Labour) Inspection i the Fight against Fraud in Labour Law ), in JORENS, Y., BUYSSE, B. etal .,

Handboek Europese detachering en vrij verkeer van diensten: economisch wondermiddel of social kerkhof?

(Manual on posting in Europe and free movement of services: economic panacea or social graveyard ), Bruges,

die Keure, 2009, 614.
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of the n ecessary administrative framework would still be in keeping with the free
provision of services.

Problems related to the application of Belgian wage conditions are particularly evident in

the road transport sector, which is not only characterised by the intrinsic mobility of key

players (i.e. the 6posted6d drivers) but also by the
applicable only to cabotage, which remains, even in a country that records the highest

cabotage penetration rate in the EU, a small part of national transport operations 61,

In the following lines, we will first investigate whether the sectoral minimum wage scales

are considered to be part of the minimum rates of pay. Next, we will look into the
question as to which extent the advantages admin istered by the sectoral welfare funds
are taken into account for the determination of the minimum pay rates. Afterwards, the

other advantages and premiums will be examined along the same lines, i.e. by reference

to the categorisation used above. First, how ever, we will investigate the application of
the minimum wage scales to posted workers and their employers.

The following analysis is to a very large extent based on interviews. It represents the

views of the stakeholders (i.e. the social partners) on th e issue, knowing that these do
not always correspond to what is happening on the field. In that last regard, views and
documents obtained from the social inspection services as to the extent of actual
enforcement constitute - to some extent - the touchston e.

[11.2.2. Basic salary / minimum wage scales

The application to posted workers, as a part of t h
minimum wage scales laid down in sectoral universally applicable CLAs, is
uncontroversial among the stakeholders interviewed and inde ed, has been validated by

the CJEU in Séahkoalojen ammattiliitto (case C -396/13) ©.

In what regards enforcement, without questioning their applicability, the approach of the

inspection is imbued with pragmatism. In case the actual function of the worker and the
corresponding scale cannot be determined, inspectors are advised to place him/her on

the second (i.e. the one but lowest) wage scale, unless it clearly concerns an
unexperienced worker (a novice). Only in some cases, where the actually performed

work by a worker, his/her declarations and/or other elements of proof undoubtedly attest

to his/her belonging to a higher category, will the inspector place the worker in a higher

wage scale.
The approach is truly pragmatic: it minimises the risk of legal chal lenge on the part of
the foreign employers, t hus-oreinswe sthme rat &.aplid pirradtuir

61 8.4% in 2011, according to Eurostat (compared to 2.2% for the EU as a whole): see
http://ec.europa.eu/eurostat/statistics -explained/index.php/Road_freight_transport_statistics -
cabotage#Cabotage penetration_rate_for_hire_and_reward_transport

2provided of course the c aindngandinestahe requmlements| e sof teamsgareficy, which
means, in particular, that they must be accessible and clear 0 Séhkoalojen ammattiliitto , § 44). In the Belgian
case, the binding nature of the categorisation is beyond dispute. Insofar as their transparency is concerned,

tangible ef forts are being undertaken by the Federal Public Service Employment, Labour and Social Dialogue:

see http://www.employment.belgium.be/defaultTab.aspx?id=38256 (including fiches T available in English 1
with summaries of wage  -setting CLAs in various sectors, incl. construction and road transport) and
www.minimumlonen.be / www.salairesminimums.be (providing an overview of the minimum wages for each

sector, in Dutch and French).
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interviewee from the inspection services indicated, there is indeed hardly any contentieux
as regards the classification into pay groups.

In all cases, the wages taken into account are gross . The same holds true, incidentally,
for the other components of the minimum rates of pay.

[11.2.3. Welfare fund advantages

This said discrepancy 1 and the ensuing lack of legal certainty T can be clearly observed
in relation to the sectoral welfare fund advantages described above. With the exception

of the end -of-year bonus, these are not applied to posted workers and/or their
employers.

The reasons for this non -application stated by representatives of the social pa rtners
interviewed for this study correspond to a mix of legal and practical obstacles, the main

element being that these benefits are financed by contributions from employers for their

employees subject to Belgian social security legislation. As the poste d workers are not
insured in Belgium and their employers do not contribute towards the schemes, they are

excluded from them. In addition, it is questioned by some interviewees from the

employersd side whether obliging for eiegenschamegp| oyer s
would be a necessary and proportionate means to achi
referring to the CJEU judgment in Mazzoleni (C-165/98). Mention is also made of

practical problems to which an extension of the benefit schemes administered by the

welfare funds to posted workers and their employers would lead, such as the difficulty to

determine the calcul ation basis. Finally, some inter:
fact that these additional advantages are often linked with i and thei r design inspired by

i social security risks (notably unemployment, sickness) and hence that their application
should naturally be consistent with that of statutory social security.

Whilst not denying the non -application in practice of welfare fund advan tages in the
context of posting, interviewees from the trade unions deplore this situation, arguing that
posted workers are entitled as a matter of principle, and cite it as one of the factors

exacerbating the competitive advantage by foreign employers (co nstruction sector).
As already noted above, the matter is different for the end -of -year bonus in the
construction sector (theso-called ofidelity stampsd), in respec

consequence of CJEU rulings in Guiot and Climatec  (C-272/94) and Arblade and Leloup

(C-369/96 and C -376/96), a specific arrangement has been elaborated for foreign

undertakings posting workers to Belgium. The relevant CLA (of 13 September 2007, No

87,528) is one of the very few instruments containing specific provisions in relation to

posted workers, where it states in its Article 1(4)
to foreign employers, established in one of the Member States of the European Union,

and to the workers which they temporarily employ in Belgium, whe re these workers, for

the duration of their employment in Belgium, already benefit from advantages that are

comparable to the weather and fidelity stamps, in accordance with regulations to which

their employer is bound in hi s/ Hleerrulesimpleméentingthef est abl |
application of the fidelity stamps to posting employers are laid down in an information

note® drafted by the Employersd Office for Organisati ol
Fund Schemes ( Patronale Dienst voor Organisatie en Ko ntrole van de

8 https://www.socialsecurity.be/foreign/frlemployer_limosali nfos/documents/pdf/opoc_brochure_F.pdf
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Bestaanszekerheidsstelsels - PDOK/ Of fice Patronal dédOrganisation
R®gi mes de S®cur i t @POEA)NLHtE whicls theecompetent welfare fund fhz -fse

Constructiv has outsourced the administration of both the fidelity and t he weather

stamps.

The central issue is to know whether or not the workers, further to regulations to which

their employer is subject, enjoy an advantage which
An equivalent arrangement is one which obliges the employer to pay, over and above the
normal wage, either a premium (often called fidelity / end -of-year bonus or 13 " month)

or contributions funding such a premium. It typically concerns yearly payments whose
amount broadly corresponds to a monthly wage.

All foreign undertakings posting workers to Belgium have to report to the PDOK/OPQOC,

which provides them with a form in which they have to specify whether they are subject

to an equivalent arrangement. More recently, on the basis of electronic data exchan ges
generated by the LIMOSA declaration, PDOK/OPOC reaches out proactively to the foreign
undertakings. If the latter believe they are subject to an equivalent arrangement in the

country where they are established, they should describe this arrangement by replying to
certain questions. Unless it appears from the supporting documents that the
arrangement is not equivalent or the motivation is unsatisfactory, PDOK/OPOC accepts

that the foreign undertaking does not declare wages nor pays contributions. The lat teris
bound, however, to provide PDOK/OPOC on a quarterly basis with a list of workers

carrying out activities in Belgium. Moreover, the exemption is without prejudice to a

verification done by the competent inspection services ( Toezicht Sociale Wetten -
TSW/Contrdle des lois sociales i CLS).

In the absence of an equivalent arrangement, the foreign undertaking should (in
principle) make a quarterly wage declaration, using a dedicated form provided by
PDOK/OPOC, and pay a contribution of 9.12% of the wages thus declared. These
contributions are used to effectively award the benefit of the fidelity stamps to the posted

workers concerned.

Unwarranted failure to declare wages and pay contributions to PDOK/OPOC may have

serious consequences: it leads to the e Xi stence of a 6soci al debt d
undertaking, which, in accordance with Article 30a of the Act on the National Social

Security Office (RSZ/ONSS), creates the obligation for principals and contractors who

have recourse to such undertaking T on pa in of imposition of joint and several liability T

to withhold 35% of the invoice and transfer it to the RSZ/ONSS.

In practice, as was confirmed by the interviewee from fbz -fse Constructiv, the payment
of the abovement-conedi st iaonpémpdioyers fismever ierdonced due
to the lack of reliable data.

The fidelity -stamps regulation described above does not in principle apply to German and

Dutch undertakings posting workers to Belgium, pursuant to agreements which Belgium

concluded with thes e countries. Subject to certain conditions (prior declaration to ULAK

or SOKA -BAU for Germany; affiliation to the CLA Construction for the Netherlands), the

equivalence is assumed and the exemption is granted automatically. According to the

representatve of an employersé federation in the construct
Belgo - Dutch agreement is watering down in recent years.

For the other countries, the equivalence assessment is carried out on a case -by-case
basis by the PDOK/OPOC. Foreign underta kings are anxious to convince the PDOK/OPOC

1
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of the existence of an equivalent arrangement. The practice of some to produce written

statements from renowned |l aw firms fAcertifyingo this
Finally, we may note in this regard t hat in reply to a question by Jules Maaten MEP on

the application of the Belgian fidelity stamps regime to foreign undertakings, then

Commissioner McCreevy replied, by reference to the aforementioned Arblade and Leloup

ruling, that the said scheme does not seem to fall under Article 3(1) PWD and that even

if its imposition would be in keeping with the PWD, the administrative procedure to
obtain exemptions should also respect the free provision of services and not be too
burdensome and costly ~ ®*.

For the othe r welfare fund advantage in the form of stamps in the construction sector,

i.e. the weather stamps , the solution adopted is different. The abovementioned

information note provides that foreign employers posting workers to Belgium are not

subject to this be nefit, and hence, do not have to pay the corresponding contributions.

However it adds that ithe foreign employer is bound
provisions that guarantee the award of a full daily wage in case of weather -related

interruptionof a wor king dayo.

In the sector of  temporary agency work , the gist of the abovementioned CJEU case is
reflected in the CLA dealing with the operation and financing of the sectoral welfare fund,

i.e. CLA No 109,444 of 5 December 2013. Temporary work agencie s established in
another Member State and providing services in Belgium are in principle subject to the

same (or at least very similar) contributory obligations as their counterparts with seat in

Belgium, unless they are able to demonstrate that an equival ent contribution, destined
notably to fund the end  -of-year bonus, exists in their home country.

In a ruling dating back to 2002, the Council of State ( Raad van State /) Conseil
annulled the decision of the competent regional authority refusing the requisite permit to

a French temporary work agency on the grounds that it had failed to pay the above

welfare fund contribution. The Council sided with the French agency, reproaching the

regional permit committee that it had not proceeded to the necessary comparison of the

French regulation (providing for an indemnité de précarité ) and the Belgian end -of-year

bonus. According to the Council of State, the central question in such comparison is not

the objective of the respective legal arrangements, but thei r protective impact on the

worker, which implies an analysis of the overall protection enjoyed by a worker in the

temporary work agency sector  °°.

[11.2.4. Other advantages and premiums

Allowances for work under specific schedules and/or extra working time

Working time, and the extra payments to which excess of the normal working schedules
and hours give rise, are extensively regulated in Belgium, notably in legislation
(particularly the Labour Act of 16 March 1971, laying down as a general rule a 50% extra
payment for overtime, increased to 100% during Sundays and holidays), royal decrees
(particularly, for the construction sector, Royal Decree No 213, fixing a fiscally favourable

% E-4207/06.
8 Council of State, judgement No 105,056 of 25 March 2002, case A. 93.271/1X -2451.
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20% increase under certain conditions, as an alternative to compensatory rest) and
(universally applicable) sectoral CLAs (cf. supra ).

Such 6éextra payments for overtimed are considered toc
pay and are actually enforced, especially those laid down in the Labour Act. According to

the representative of t  he inspection services interviewed for the purposes of the present

study, these overtime payments account for a considerable part of the amounts to be

regularised in case of breaches, and they occur in the overwhelming majority of the

cases. The importance  of this component can be easily understood if one knows that

posted workers are generally very willing i eagereven i towork overtime % ®. Overtime

payments impact significantly on wage costs and their non -application by posting

employers confers onthe |  atter a vast competitive advantage.

While the above in principle holds true for the road transport sector as well, it is much

less clear to what extent the statutory extra -payments in case of excess of the normal

working schedules, the allowances for work under specific schedules and/or extra

workingtime ar e enforced in this sector. According to the
interviewed, enforcement is generally weak in the transport sector (see also the reply to

Q5) . Empl oyer sé r e peaass pomtedatd the difcultibsairv applying these

advantages, in particular in assessing satisfaction of award conditions for certain

premi ums, having regard to the sectords specificitie
premium for night work , which, according to the relevant CLA, is granted to workers who

either in the course of a calendar month have been employed at least five consecutive

working days in a labour arrangement involving night work performances or to those who

in the course of the cale  ndar month have been employed at least half of the worked days

in a labour arrangement involving night performances. Even if it could be established that

a foreign driver has been doing night performances in Belgium for five working days in a

row, so the i nterviewee pointed out, it might well be that only one of these performances

corresponded to a performance in respect of which the PWD applies (i.e. cabotage).

Allowances for work in specific circumstances (construction sector)

Of all the advantages and premiums discussed above, the inclusion of allowances for

work in specific circumstances (notably the wage allowances for special work as per CLA

of 12 June 2014, No 123,049) in the scope of the minimum rates of pay seems to

generate the least opposition. This could be explained by the fact that there is a clear

and direct link between these allowances, generally consisting of a percentage

supplement to the hourly wage, and the work carried out. The supplements are granted

on account of the @Gteonossonwhand emch special wor k en
workers, and only for the time during which these special performances are actually

pursued.

Even so, according to the representative of the inspection services interviewed, only a
small portion of the wage supplements are effectively enforced, and this only under

% As mentioned by several interviewees, it is relatively common for workers from Portugal and some eastern
European Member States to (have the intention to) work in Belgium (and other western European countries) for
a certain period (which could be as long as a decade), thereby working very long hours and returning only
occasionally to the home State. Their goal is to return one day to their home country and acquire some real
property there from their proceeds.

%7 This is different for the road transport sec tor, due to the strict EU  -wide regulations on driving time. According
to the representative of a sectoral employersé6 federation, differe
between Eastern and Western European countries.
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certain conditions. The reason for this minimalistic enforcement seems to be essentially

of a pragmatic nature. The list of special works and corresponding supplements is long

(ca.50) and deta i | ed, and the nature of posted workerso
difficult to determine. This makes enforcement a thorny undertaking, according to the

inspection representative.

At the end of the day, only supplements for work at heights, supplem ents for work

carried out in Seveso/petrochemical companies (i.e. the supplement for work within the

confines of petrochemical companies in operation) and supplements for roof works are

effectively enforced, and only insofar as the performance of the said work corresponds to

the posted workerds nor mal activities in the sendi
sends a worker specialised in roof works to Belgium to perform this particular activity,

will see the minimum hourly pay rate increase by 4%. This is a s opposed to the case of a
ffgeneralistd construction worker who, as part of

some roof works, next to activities of isolating, plastering etc.
Provisions in kind / cost compensations

Advantages in the form of provisi ons in kind or corresponding cost compensations are not
considered to be part of the minimum rates of pay by the inspection services and hence
are not enforced.

This general rule is applied somewhat differently in the construction sector, in what

regards boarding and housing (costs) . The relevant CLA (of 12 June 2014, No 123,026)

pr ovi de swheanhha blue ii-collar worker is employed on a building site whose distance

from his/her place of residence is such that returning home on a daily basis is impossibl e,

the employer shall provide him proper boarding and housing 0. The empl oyer
discharge himself of this obligation by paying a compensation for boarding and housing

(EUR 26.06 and EUR 12.45, resp. in January 2015).

While this compensatory allowance is not seen as part of the minimum wage, it is
imposed upon foreign employers posting construction workers to Belgium, where
necessary through enforcement. There has been a recent discussion between inspection
services and construction sector employers relati ng to the extent of this application to
posted workers. Unlike the latter, who believe that such interpretation runs counter to EU

law, the inspection services take the stance that the place of residence
(woonplaats/domicile ) of a posted worker refers to t he place where s/he has the centre
of his/her private interests, as opposed to his/her temporary place of stay in Belgium. In

other words, workers posted to Belgium are (in principle) automatically entitled to
boarding and housing.

At the same time, the inspection services emphasise that, in practice, situations of actual
enforcement of this provision do not occur frequently. The reason is that very often

foreign employers themselves provide for boarding and housing or, failing that, comply
with the obligation contained in the Belgian CLA by paying a fixed cost allowance (per

diem) (see also the reply to Q19). Only those who do neither, see themselves confronted

with the obligation to provide boarding and housing according to said Bel gian CLA. If that
policy were not followed, so the argument of the inspection services goes, not only would

posted workers be denied a legitimate advantage (or be imposed an additional wage
deduction), but also would foreign companies have an additional an d unjustifiable
competitive advantage over Belgian companies.
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[11.2.5. Specific comments relating to the transport sector and temporary agency

work
In principle, and unless otherwise indicated, the information in the previous sub -sections
applies to all sectors.  The inspection services do not as a rule apply distinctions when it
comes to the determination of the wage components that are actually enforced vis -a-vis
posting employers.
However, while critical comments about the extent and the type of inspections ha ve been

reported by social partners across the different sectors, it seems that inspection efforts
are more directed towards the construction sector than they are towards the road
transport and temporary agency work sectors 68,

When it comes to  road transpo  rt, social partners from both sides have pointed to the
fact that enforcement of the PWD is virtually inexistent, linking this with the specific
characteristics of the sector which render checks extremely difficult: (controversial)
applicability to a one typ e of transport (cabotage); the inherent mobile character of
drivers/vehicles; and (combined with) the small size of the Belgian territory (see also

Q5).

Mention should be made of the CLA O6Equal Pay for Eq
121,724), which wa s concluded by the social partners in the road transport sector
against the backdrop of Athe presence of foreign dri

against whom they cannot competeo. The soci al partne
Afuse all k iemed ®© engdge cheap labour force thus putting downward pressure
on the transport pricesao. The resul t, so they contin

jobs while Belgian companies go bankrupt or are obliged to start a company in another
EU Member Sta te where costs are much lower. Both employers and employees are victim
of a lack of European legislation, control and enforcement at Belgian and European
|l evel so.

On a substantive level, the CLA mainly confirms the applicability of the PWD to
operations of cabotage (by reference to recital 17 of Regulation (EC) No 1072/2009) and

its repercussions in terms of the application of the Belgian rules as provided for in Article

5 of the Act of 5 March 2002. The Belgian employers commit themselves to verifying fo r
each posted worker whether the LIMOSA declaration was delivered and in case it was

not, to notify this to the Belgian authorities.

The main interest of the CLA probably lies in its chapter 5, in a provision which implicitly

refers to the subsidiaries w  hich many Belgian transport companies have established in

new Member States, notably the Slovak Republic or Bulgaria, which the trade unions

denounce as bei ngbonxerceo nfiplaentiteesro, and from which driv
Belgium. The CLA states that Be Igian companies are to stipulate, in subcontracting

arrangements with foreign companies posting workers to Belgium, that the latter should

be awarded the Belgian labour conditions when this follows on from the PWD or when

these workers are attached to a Be |l gian Aconnecstagdplaaes® [I)ieu dobat
even if a different applicable legislation was chosen. Belgian companies also commit

themselves to inform these posted workers about the labour conditions applicable to

% Road transport accounts for 7% of the cases treated by the social inspection s
Lawsd), according to the abovementioned audit by the Court of Audi
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t hem. 6Labour c odfinkd asialoor arfd wage @nditions as agreed within the
JC, comprising wage and other remunerations, working time including extra work, rest
time, availability time, night work, pauses, weekend work and holiday period. The

definition of the central notio n of 6éconnecting placebo6, on its part,
CJEU6s interpretation of Articl e 6( Roelgseh) (casef C-t he Ronm
29/ 10, A 49), i . e. ithe place from which the empl o

transport tasks, recei ves instructions concerning his/her tasks and organises his/her
work, and the place where his/her work tools are situated (e.g. where s/he picks up
his/her truck at the beginning of a transport task and leaves it upon completion).
Account is taken of the p  laces where the transport is principally carried out, where the
goods are unloaded and the place to which the employee returns after completion of
hi s/ her taskso.

According to an interviewee representing road trans,|
remain hollow phrases to date. Currently, the trade union (ABVV -BTB) is legally

representing foreign drivers in two court cases in an attempt to enforce award of the

Belgian labour conditions on the basis of this CLA.

Also the organisation representing tempora ry work agencies has reported insufficient
monitoring when it comes to compliance with the applicable wage conditions. The respect

of the user -pay principle, according to which the temporary agency worker is entitled to

the wage and advantages which s/he w ould receive if s/he were a fixed employee of the
user company, including for example advantages provided for in company CLAs, is not
controlled, according to the interviewee. In practice, what is paid is the legal minimum,
complemented with net cost compe nsations.

The representative of the inspection services interviewed for the purposes of this report
confirmed that the user  -pay principle is only enforced in the relatively few number of
cases where foreign temporary work agencies place their employees d irectly under the
authority of Belgian user companies, but not in the those cases (making up the majority

of situations encountered) where foreign companies post employees hired exclusively for

that purpose (see above Q5). In this last regard, he made ment ion of a conflict between
the provisions of Article 10 of the Act of 24 July 1987 and Article 3 PWD, with priority

being given to the latter.

[11.2.6. Concluding remarks

The picture emerging from the above discussion is far from coherent and attests, as

aleadysai d, to a serious gap between the filaw in the bc
short, Belgian legislation declares virtually the full set of wage conditions applicable to
foreign employers across the sectors. Social partners have different opinions as to which

wage conditions should effectively apply to foreign employers posting workers to

Belgium, but all agree that the legislation is not applied in practice. At the end of the day,

and in principle across the sectors, only a few components are effectivel y enforced as
being part of the minimum rates of pay: the minimum wage scales, overtime payments

and, under strict conditions, a limited number of supplements directly related to the work

performed. However, enforcement faces serious challenges and is, ins ofar as compliance
with the PWD is concerned, virtually inexistent in the road transport sector.

The minimalistic approach to enforcement is a conscious, pragmatic policy, dictated by
t he wi s h t o avoid di sputes wi t h foreign empl oyers
Incidentally, several interviewees from the social partners have criticized the fear am ong
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Bel gian enforcement authorities of treading on Eur o]
accused of hampering the free provision of services. A representative of the construction

sector employers referred in-pholsi a &.g aTtidreséridaesap &€ ase o0
on their part, replicate that Belgium has had its share when it comes to EC infringement

proceedings and CJEU preliminary rulings, adding that, unlike social partners, inspection

servicesd actions render the Belgian state I|iable.

While th e abovementioned discrepancy between legislation and enforcement is not
conducive to legal certainty nor fully satisfactory under EU law, it should be noted that

the Belgian authorities undertake real efforts to inform posting employers about their

obligat ions in terms of labour and wage conditions in Belgium. In this regard, mention

can be made of a model letter for foreign employers/service providers emanating from

the inspection services (available in several languages) as well as dedicated web pages  of
the Federal Public Service Employment, Labour and Social Dialogue 69,

Incidentally, the enforcement policy seems also partially inspired by the notion of the

figuaranteed manwemage mont hly incomeodo (GAMMI) as laid
concluded within the National Labour Council. It is stated in the commentary of this CLA
t hat fithe criterion for the inclusion of premi ums a

min imum monthly income is the entitlement which the employee can assert, directly or

indirectly at the expense of the employer, by virtue of the normal labour performance

s/ he has <carri ed o uirtedalia Tchst compengatidng) piavision of tools a nd
clothing, meals etc.  "°

[11.3. Constituent elements of the minimum rates of pay: the host country
perspective

The Belgian situation, as described at length above, presents some challenges when it

comes to completing the trio of questions (Q14 -Q15-Q16) relating to the determination

of the minimum rates of pay. | have opted for the criterion of actual enforcement as the

yardstick for dédundoubted inclusion in the MRPs?, rat
legislation. The answers below are brief; for detailed explanations, reference is made to

the above text.

Q14: Which components (NB: use the indicative list above) are undoubtedly

included for the determination of the minimum rates of pay applicable to a

posted worker? Are social security contributions and / or income taxes
included? Which constituent elements are of a "social protection nature"?

Describe the system as precisely as possible and per sector. Provide concrete

examples (in particular from collective agreements).

0 Basic salary: the (gross) minimum wage scales (as a rule the one but
lowest category is enforced) (see B.2 for details)

0 Extra -payment for overtime (see B.4 for details)

0 Additional remuneration based on working conditions: some wage
allowances for special work, notably the supplement for wo rk at heights
the supplement for work within the confines of petrochemical companies in

% See also the URLSs cited in footnote 63.

0 On the other hand, it also excludes overtime remuneration.
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operation and the supplement for roof works, provided the performance of
the said work corresponds to the posted wor ke
sending country (see  B.4 for details)

This in principle applies to all sectors; in practice, however, mainly the construction
sector is concerned.

In addition, although they are not considered to be part of the minimum rates of pay, are
imposed upon foreign employers posting workers:

0 Social protection -related advantages / bonus granted on a regular basis:
end-of-year bonuses 1 which are considered as deferred wage 1 unless the
posted worker, further to regulations to which his/her employer is subject,
enjoys an equivalent advantage. Note that in the construction section, the
application of theend -of-year bonus (6fidelity sthRempsd) i
PDOK/OPOC; the inspection services only intervene (in principle) when the
procedure is not (correctly) implemented. In practice, however,
enforcement never seems to occur (see B.3 for details);
0 Other advantages in kind / cost reimbursements: boarding an d housing
(costs) (but see our remarks under B.4).

Holiday pay in principle also applies to posted workers and their employers, but in

practice, this is never enforced. The reason stated by the interviewee from the inspection

services is that posted worke rs and their employers are all subject i and continue to be
so during the posting period - to a more or less similar regime in the sending state

All components considered are gross.

N. B. : 6al l owances speci fic t o t hrate qomope tnsatiog &or a n d Ope
working abroaddé are dealt with under Q19.

Q15 : Which components (NB: use the indicative list above) are clearly excluded

from the calculation of the minimum rates of pay applicable to a posted worker?

Describe the system as precisely as possible and per sector. Provide concrete
examples (in particular from collective agreements)

o Provisions in kind / cost reimbursements (except boarding and housing
(costs) in the construction sector);
0 Social protection -related advantages: the welfare fund advantages (except
the end -of-year bonus in the construction sector);
Bonuses granted as one -time flat -rate sum and bonuses based on
individual/collective objectives: to the extent that such bonuses would be
provided for in sectoral CLAs declared universa lly applicable i which does not
seem to be the case in the focus sectors T they are not enforced;
0 Social security contributions;
0 Income tax deduction;
0 Dismissal compensations.

Ql6: Whi ch components ( NB: use the indicative I i st
area0? (= not clearly belonging or excluded for| the ¢
pay rates)
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Explain your response and give examples. Describe concrete difficulties
encountered per sector.

Bearing in mind the Belgian situation as described in extenso above, one might say that
all the components which are mentioned supra under A. 2 and which are
includedd (i . e. stated in the reply to Q14),

Omini mum rates of pay6 pursuant t ottheyrare not emforted r
accordingly.

Q17: In any of the wage - setting mechanisms, are there specific rules applicable
to posted workers for the determination of the constituent elements of the
minimum rates of pay?

In general, the answer is negative; CLAs dealing with wage setting do not contain specific
provisions for posted workers, let alone special arrangements as regards the
determination of the constituent elements of the minimum rates of pay.

Only a few CLAs specifically refer to the case of posting of workers:
o the CLAs dealing with weather and fidelity stamps in the construction
sector (CLA of 13 September 2007, No 87,528 ) and with (i nter alia ) the
financing of the welfare fund for temporary agency workers ( JC 322, CLA
of 5 December 2013, No 119.444) (for a discussion, see above, B3)
o the CLA 6Equal Pay for Equal Workd in
March 2014, No 121,724) (for a discussion, see above, B5).

In both cases, these CLAs, far from establishing specific rules relating to the
determination of the minimum rates of pay, relate to the confirmation of general posting
principles.

Social partners in the construction sector are in the process of investigating the
possibility to make specific provision - conventional or otherwise i for foreign employers
in respect to the arrangements regarding compensatory rest days in the framework of

the regulations relating to working time (reduction), as laid d own by Royal Decree No
213 and relevant CLAs. A normal working week in the construction sector lasts 40 hours.

To realise the general (statutory) working time reduction to 38 hours, 12 (6+6

additional) compensatory rest days are allocated to construction w orkers on a yearly
basis. During these days, the sectoral welfare fund ( fbz -fse Constructiv) pays flat  -rate
income replacement compensation. Foreign employers do not apply this arrangement

(see in this regard also above, sub B.3). The option whose feasibil ity is currently being
assessed would be to oblige foreign employers to award the compensatory days ( pro rata
temporis ), failing which they would be asked to pay a certain contribution.

t

Q18: How do the differences in the definition of minimum rates of pay impact
income levels of posted workers (also taking into account compensation of
expenses)?

Q19: In practice, when employers from another country (sending country) post

employees to your country (host country), how do they comply with

requirements of t he host country on minimum wage? (e.g. do they have
recourse to the "specific posting all owancebo
Do they incorporate various components such as listed above? If so, which

ones?)

a

not

e in
he
0oa

a wa
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Introductory remarks

As a general rule, th e social inspection services accept, towards establishing whether the
Belgian minimum pay rates are respected, all payments which are directly linked to the

work performance. The link with the work performed should be direct, in the sense that

there should be a clear positive relationship between the work carried out and the benefit

paid. A supplement paid further to sending State regulations on the basis of the
(arduous) nature of the work, for instance, would easily fulfil that criterion. Such a link

woul d not be present, on the other hand, as regards a purely flat -rate, one -off bonus,
which is paid in the same amount to a worker posted for three months and to one posted

for twice that period.

Other allowances, in respect of which the link with the work p erformed is less obvious
(and essentially resides in the fact that they are paid per working day, week, etc.), can

also be considered as wage components (for example daily allowances, expatriation
allowances etc.), insofar as I and this is closely monitore d T they do not constitute a
reimbursement of costs actually incurred.

Flat -rate / daily allowances

Very often, and across the focus sectors, posting employers have recourse to daily flat -
rate allowances (per diem allowances), whose amount in many cases exceeds that of the
actual wage paid to the posted worker (see section I), and may reach up to EUR 110 per

calendar day “*. The practice is well known among interviewed stakeholders, to such an

extent that these per diem allowances are often referred t 0 by their original name,
notably diety (Poland), diurna (Romania) or ajuda de custo estrangeiro (Portugal). Also
other flat -rate allowances paid to posted workers are come across.

Such allowances are generally considered to be paid in reimbursement of e xpenditure
incurred on account of the posting, and hence are rejected, i.e. disregarded for the

purposes of assessing whether the Belgian minimum rates of pay are met. This general

rule, however, is applied with some leniency. There are basically two derog ations:

o If the employer demonstrably bears the costs associated with the posting
(travel, boarding, housing) and, additionally , pays a per diem allowance
(like a diety or diurna , normally intended to cover such costs) or another
flat -rate allowance, such  allowance can be regarded as a component of the
minimum rates of pay, to the extent of the costs actually borne by the
employer. The fulfilment of this condition is meticulously scrutinised by the
inspection services. In particular, the employer needs to p rovide physical
evidence attesting to his/her providing for food, transportation, travel,
accommodation, in the form of vouchers, a rental contract, hotel invoices
etc.

0 In respect of flat -r at e all owances ot her t han t he I
allowances, post ing employers may also refute the principal denial as a

™ See the Activity report 2013 of the General Directi on ¢ Moezicht SocialeWgttem f - Soci al Law
TSW/Contr6le des lois sociales i CLS), 119.
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wage component by proving that the allowance, far from covering costs,
serves a different purpose (e.g. an expatriation allowance) and/or is
directly related to the work carried out (see also infra).

It should be noted that the payment frequency of these allowances (daily, weekly,
monthly) is immaterial in the light of the abovementioned rule and its derogations.

The same goes for the fact as to whether or not they are subject to social security

cont ributions in the sending State. In actual fact, it is well known that many of these
allowances are not (e.g. the ajuda de custo estrangeiro ) or only partially (e.g. diety)
subject to contributions. If they are accepted as a wage component, the inspection
services never proceed to conversions. Net therefore equals gross. Needless to say that

this confers a significant competitive advantage for posting employers, especially having

regard to the fact that these allowances sometimes account for up to 75% of the
amounts paid to posted workers. This is indeed an important factor of social dumping,
mainly because of the wage cost distortion but also because it results in posted workers
obtaining a very attractive remuneration (i.e. by the home State standards and e ven if
too low pursuant to the PWD) compared to their colleagues working in the home country,

thus making them reluctant to denounce their situation.

In cases they accept flat -rate allowances paid by posting employers as wage
components, the social inspec tion services consistently report this fact to their
counterparts in the sending country through the Internal Market Information System

(IM1), so as they enable them to proceed, as the case may be, to the levy of social
security contributions and/or payrol | tax.

Social inspection services are sometimes confronted with situations where the costs

associated with the posting are, as per labour contract, charged with the posted worker,

and where accordingly a certain amount onascountiot hhel d
lodging costs (accommodation being effectively provided by the employer). Even when

such withholding would run counter to the Belgian Wage Protection Act of 12 April 1965

(it does not comply with the limits and condition set by Article 6 rela ting to remuneration

in kind and hence contradicts the provision of Article 23 relating to wage withholdings), it

would only be rejected if it would result in the wage falling beneath the Belgian minimum

wage. This policy 1is dict atsigod thdd the WalgeeProtectisnpAetct i on o s
does not belong to the o6hard cored6 of the PWD.

Wage supplements

Supplements specifically paid by posted employers to comply with the requirements of

the Belgian minimum pay rates are considered as wage components. They are marked as

such on the wage slips, and reported via IMI to the sending State authorities. Such wag e
supplements are typically paid by foreign employers who are familiar with the system,

i.e. who have posted workers to Belgium before and know that/what they need to pay in

addition in order to the reach the Belgian o6fl oor 6.

6Grey aread all owances

According to the interviewee from the social inspection services, there exists a grey area

of allowances in respect of which it is unclear whether they are cost -covering or not. This
may concern payments made in connection with costs that are not really necess ary or
are linked rather with the situation of the posted workers rather than with their work.

p
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Examples would be contributions towards television, internet etc. Often they are
embedded in pocket -money. Such allowances are not as a rule accepted.

In gener al, the biggest uncertainty, and the most discussions and disputes, concern the
question whether some flat  -rate allowances paid by foreign employers are intended to
reward work performed or instead to cover costs. According to the inspection
representative , the information exchange through IMI proves to be very useful in this
regard.

[ll.4. Constituent elements of the minimum rates of pay: the sending country
perspective

Q20: In practice, when employees are posted from your country (sending
country) to another country (host country), how do their employers comply
with requirements of the host country on minimum wage? (e.g. do they have

recourse to the "specific posting all owanceod aj|s
Do they incorporate various components such as li sted above? If so, which

ones?)

As confirmed by multiple interviewees T and even if the majority of such posting takes

a

wa

pl ace to Belgiumbs (affl uenitthisislaidlg énkiseue asiarrggultc ount ri es

of Belgiumés high wage |l evel s.

Workers sent abroad by Belgian employers continue to be paid according to the Belgian
wage conditions, as laid down notably in sectoral CLAs. This implies that the advantages
and premiums mentioned above under A continue to be paid.

Often, posting from Belgium is a m atter for highly skilled workforce, which in any case
are paid well above minimum rates. For large companies, it is customary to provide per
diems agreed at company level, set per country of destination based on a range of
indicators 2.

The representative of the employersd federation in the constr
problem (apparently going back a long time and regularly resurfacing) in the relation

with France, which is reportedly asking Bechigggsan post
congé inte mpéries 6 as regards unemployment due to bad weathe
the construction sector, negotiations with Germany and the Netherlands were conducted

(and completed successfully) in the 1990s to avoid double payment of contributions in

respect of schemes operated by fbz  -fse Constuctiv.

2 These comments were m  ade by the representative of the cross -sectoral empl oyerso6 federation a

specific to any of the focus sectors.
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GERMANY

OVERVIEW

EU level data that have been gathered on the basis of the number of Al portable
documents show " that Germany is both the main receiving and sending country of
posted workers and that at least with view on the period of 2009 to 2011 the number of
postings has increased significantly both into and from Germany as the following table
illustrates:

Table 1 : Number of Al portable documents issued for postings to and from
Germany 2009 T 2011

Postings to Germany Postings from Germany
2009 221,222 170,345
2010 250,054 201,436
2011 311,361 226,850
Main Poland, Hungary, Romania, Austria, Netherlands,
sending/receiving France, Slovakia, Austria Switzerland, France, Belgium,
countries 2011 Italy, Luxembourg

Source: European Commission 2012

Data on the main  sending and receiving countries for postings into and from Germany
show that the countries that joined the European Union since 2004 contributed to around
80 per cent of all postings into Germany (2011) with the most important sending
countries being Poland, Hung ary and Romania. In contrast, postings from Germany
mainly went into Western and Southern neighboring countries, in particular Austria, the
Netherlands and Switzerland. The EU data differ significantly from those that have been
published by the German Gove rnment, e.g. in a recent reply of the Federal Government

to a parliamentary inquiry 2014. 4 Based on different sources (Federal Employment
Agency and data delivered by the German Public Pension Insurance), the number of
postings to Germany was calculated mu ch lower:

Table 2: Number of postings to Germany 2010 T 2014 according to the German
government

2010 2011 2012 2013 2014 (Jan -Oct)
126,646 195,090 215,425 199,544 175,367

Source: Bundesregierung 2014, based on data of the Federal Employment Agency and the German
Pension Insurance.

® European Commission (2012) Posting of Workers in the European Union and EFTA Countries: Report on Al
portable documents issued in 201 0 and 2011. European Social Affairs and Inclusion DG.

4 Bundesregierung 2014: Faire Mobilitat in der EU. Antwort der Bundesregierung auf die Kleine Anfrage der
Abgeordneten Beate Muller -Gemmeke, Brigitte Pothmer, Corinna Ruffer, weiterer Abgeordneter und der
Fraktion BUNDNIS 90/DIE GRUNEN, Drucksache 18/3520 v. 12.12.2014.
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However, a study published in July 2015 that is based on EU -level Al figures as well as
data of the German Pension Insurance on postings to Germ any in the years 2012/2013
indicates much higher figures: ™ The reason for this is that the data also take into
account the frequency of postings (as the same worker could be posted several times

during one year). According to the study, the number of posti ngs to Germany during the
15 month period from 1.1.2012 until 31.3.2013 was more than 1 million (1,008,232), i.e.

around 806,000 for 2012 if calculated in constant monthly figures. This figure is four

times higher than the data that are provided by the EU Commission.

The study also provides information on the main sectors that received posted workers

and thereby confirm already existing patterns. For the 15 month period mentioned

above, around 19.5 per cent of all postings were in the construction sector a nd around
15 per cent in the meat processing industries. While in the construction sector, posted

workers in 2012 and 2013 were covered by a collective agreement on minimum wage,

there was no such agreement in the meat industry. Thus, wages of posted worke rs in
this sector were set on the basis of the sending countries regulation. According to media
information " this since 2012 has resulted in growing public interest about working and

pay conditions in particular in the meat industry. In the meantime, the s ector is also
covered by the Posted Workers Act (hereafter PWA) with a collective agreement on
minimum wage.

It has to be highlighted here, that all interviewees involved in the preparation of this

survey have stressed that there is a significant lack of d ata and that the Al data is not
sufficient. For example representatives of the Ministry of Labour and Social Affairs

(BMAS) highlighted several weaknesses (i.e. lack of clarification between postings and

posted persons, in most cases no information is prov ided on the sector though this is
question is included in the Al form) that result from the fact that the A1 documents have

been designed for social security purposes and not for labour market statistics. 8 Similar
problems occur for sectoral data, e.g. on the care or transport sector where only
statistics exist for social security purposes or transport volumes but the statistical data

for labour market monitoring is insufficient.

Data on posting in the construction sector

According to all experts contacted in the context of this study, the construction sector is

the only economic sector, where detailed and reliable data and figures on postings to

Germany exist. The reason for this is the registration of all posting enterprises and

posted workers in the conte xt of the bipartite social fund ( Sozialkasse Bau , SOKA) that
exists in the construction sector. As the fund annually publishes figures, it is also possible

to identify certain quantitative trends of posting in the construction sector:

0 Between 2004 and 2009, the number of postings into the German
construction sector decreased from 95,130 to 51,240

s Wagner, B./Hassel, A. 2015: Européische Arbeitskraftemobilitat nach Deutschland i Ein Uberblick tiber
Entsendung, Arbeitnehmerfreiziigigkeit und Niederlassungsfreiheit von EU -Burgern in  Deutschland, Hertie
School of Governance, Berlin.

76 It should be mentioned that the German trade unions in their reply to this study have stressed that the actual

number of postings should be taken into account in order to draw a realistic picture of the r ole and extend of
posting, while the main cross -sectoral employer organisation, BDA in a written comment stated that the

individual posted workers and not the number of postings should be the basis of further consideration.

" Grossarth 2013: Das Billige FI eisch hat einen Preis.  Frankfurter Allgemeine Zeitung 15.04.2013.
8 Interview at the Federal Ministry of Labour and Social Affairs (BMAS)
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The data also show that (in 2014) more than 90 per cent of all

less than six months in Germany.

As the following table shows, the largest sending country for posted workers in the
construction sector is Poland that with more than 26,000 posted workers nearly
contributes to one third of the whole. Large numbers of posted workers also come from

Hungary, Austria, Romania, Croatia and Slovenia.

Table 3: Posting enterprises and posted workers in the German construction
sector, 2013 and 2014

Country Posting enterprises
2013

Belgium 92

Bosnia -Herzegovina 88

Bulgaria 45

Denmark 67

France 65

Great Britain 9

Ireland 9

Italy 103

Croatia 213

Latvia 25

Lithuania 22

Luxembourg 172

Netherlands 617

Austria 662

Poland 805

Portugal 99

Romania 104

Switzerland 81

Serbia 99

Slovakia 397

Slovenia 397

Spain 118

Czech Republic 183

Turkey 24

Hungary 375

Others 24

& Sozialkasse BAU: Geschaftsbericht 2014, p. 32/33.
8 It should be noted that the statistics of the SOKA

he/she would be involved in several postings). However, if a posted workers switch to another company, he/she
will be counted twice.

2014

93
94
86
74
62
19
25
138
194
21
35
185
743
790
937
94
168
113
100
486
486
173
198
16
412
22

Posted workers

2013
601
3,370
1,375
671
436
140
54
696
6,660
374
261
1,624
3,831
8,003
24,726
4,258
7,045
593
2,603
5,187
5,187
1,445
1,688
932
9,520
213

Annexes

After 2008 it increased again and amounted to 69,308 in 2011, 88,923 in
2013 and 98,214 in 2014

posted workers worked

2014

618

3,099
1,869
1,055

337
229
166

1,104
5,942

293
502

1,620
5,401
8,987
26,206
3,899
10,372

699

3,017
5,812
5,812
1,484
2,092

699

9,551

193

-Bau is co unting a posted workers only once (even if
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Country Posting enterprises Posted workers
2013 2014 2013 2014
SUM 4,680 5,454 88,923 98,214

Source: SOKA BAU, Annual report 2014. * Each worker is only counted

Further data exist for the duration of posting in the construction sector as shown in the
following table. In 2014, 90 per cent of the posted workers in the Ger man construction
sector were employed in Germany for less than six months.

Table 4: Number and duration of postings by sending country in the German
construction sector, 2014

Table
Land 1-91Tage | 92-179 Tage | 180-300 Tage| 301-364 Tage| Ganzjdh. |Anz. Ent-Vh. |Anz. AN

ROOT 170.744 27.206 14,794 4170 2.690 219,604 95,386
EWR-STAATEN | EWR_Staaten 156.948 22118 11.217 3.514 2413 196.210 82410
AT Osterreich 21.138 1.245 579 126 233 23.324 9.176

BE Belgien 1.657 a2 121 12 61 1.943 724

BG Bulgarien 1372 h72 328 65 40 2377 1,650

CZ Tschechische Re 5119 468 210 24 46 5867 2128

DE Deutschland 3 3 15 0 0 2 21

DK Ddnemark 752 233 269 63 163 1.485 1.059

EE Estland ] 1] 4 1 2 16 16

ES Spanien 2142 232 a7 27 2 2.490 1534

Fl Finnland 0 2 4 0 0 6 6

FR Frankreich 569 a7 12 12 3 633 356

GB Grosshritannien 169 71 23 3 12 278 230

GR Griechenland 156 17 0 0 0 173 111

HU Ungam 17.089 2458 1231 h89 30 21.678 5.098

IE Irland 106 27 35 16 0 184 171

IT Italien 1.429 284 96 32 24 1.865 1.143

LI Lichtenstein 67 4 0 0 0 71 40

LT Litauen 1593 146 13 3 0 1.758 R47

LU Luxemburg 7.927 115 6 0 4 8.052 1671

LV Lettland RED 43 45 17 0 685 305

NL Niederande 22110 428 239 66 20 22 863 5412

PL Palen 44 320 7.854 4 656 1,698 1.188 h9. 716 253596

FT Partugal 4044 405 419 224 175 857 3654

RO Rumanien 7724 4610 1977 M fd 14716 9171

SE Schweden 13 3 0 0 0 16 12

3l Slowenien 10.963 1.465 624 129 4 13.232 5457

SK Slowakai h.Ba7 713 224 55 15 6.904 3033
MOE-STAATEN  |MOE-Staaten 13.796 2.088 3577 636 277 23.394 13.476
BA Bosnien-Herz. 2484 1.259 1.060 93 44 4.045 3447

CH Schweiz 2747 36 20 i i 2.810 702

HR Kroatien f.397 2.219 1418 476 188 10.699 5.833

MD Moldau 3 1] 0 0 0 3 3

MK Mazedonien 28 27 14 0 0 69 53

RS Serhien 1.780 1.262 856 81 T 4.016 3024

TR Turkei 37 285 208 0 2 852 714

"Erfasst ist nur die jeweilige Dauer der Entsendung nach Deutschiand

Source: SOKA-BAU

Data on posting in other sectors

According to the data of the Federal Government (Federal Employment Agency and data
delivered by the German Public Pension Insurance) the sectors - transport, care and
temporary agency work T are not among the ten sectors in Germany, which use posted
worke rs the most. 8! The employers' association of the transport sector  (DSLV) points out
that while there are no statistics on posted workers the number of them must be quite

81 Bundesregierung 2014: Faire Mobilitat in der EU. Antwort der Bundesregierung a uf die Kleine Anfrage der
Abgeordneten Beate Miller -Gemmeke, Brigitte Pothmer, Corinna Ruffer, weiterer Abgeordneter und der
FraktionBUNDNIS 90/DIE GRUNEN, Drucksache 18/3520 v. 12.12.2014, p. 7.
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high, since German freight forwarders make great use of foreign transport companies in
particular from Eastern Europe. Additionally, the employer organisation representative
expects that the introduction of the minimum wage in Germany in January 2015 would
have no negative effects on the number of postings. 82

The interviewed employers' assoc iation from the  care sector also mentions a lack of data,

but points to estimates on undeclared work in the care sector which indicates that the

proportion of foreign workers employed by private households is quite high, although

these workers are probably not posted but rather dire ctly hired or work as self -
employed. %

Regarding the temporary agency  work sector, due to the obligation of temporary work
agencies to obtain a license, there are quite comprehensive data available on general
trends. According to figures provided by the Min istry of Labour and Social Affairs in the
context of this study, there has been a quite constant increase in the number of foreign
temporary work agencies that post workers to Germany. Between 2010 and the
beginning of 2015 the number of foreign agencies that have obtained a license in
Germany has increased from 294 to 750. 8 However, in terms of the share of foreign
agencies in the total business population as well as in overall temporary agency
employment, the role of posting in this sector is still quite marginal. The 750 foreign
temporary work agencies have registered around 7,000 agency workers, whereas in
December 2014 there were around 18,000 temporary agencies in Germany with
approximately 817,000 registered temporary agency workers.

However, accord ing to the representative of the largest employers' associa tion in
temporary agency work , these numbers are, considered far too low, even when taken

into consideration that the freedom of movement was not yet implemented in Romania,

Bulgaria and Croatia at that time. The association also realizes that often German
employers recruit directly abroad instead of making use of posted workers. 8

BACKGROUND INFORMATION

Q1: To what extent is the minimum wage amount connected to (local) living
costs,average salaries (general / sectoral), social policies, fight against social
dumping and protective measures, (e.g. fair competition at national or
international level between companies, other national/international matters?

It is important to make a difference between t he statutory minimum wage that exists
only since January 2015 and the sectoral collective minimum pay agreements that are
declared generally binding under the German PWA.

Statutory minimum wage:

Since January 2015, according to the new minimum wage act (he reafter MiLoG), there is
a gross hourly wage of 8.50 Euro (Article 1 (2) MiLoG) which equals a gross wage of

8 |nterview , DSLV; German Association of Freight Forwarding and Logistics.
8 Interview , Care Sector Employers' Association, Arbeitgeberverband Pflege e. V.
84 Data provided by the Ministry of Labour and Social Affairs.

% Interview, Employers' Association  of Private Employment Agencies , Bundesarbeitgeberverband der
Personaldienstleister e. V. (BAP).
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around 1,400 Euros. According to interviews with stakeholders and experts, this amount

has been the result of a political negotiation process that took into account different
considerations, e.g. average incomes and salaries/wages. Also minimum wage levels in

other EU countries were taken into account. 8

This amount was defined on the basis of demands from the trade unions and is based
also on the thr eshold of income that is guaranteed in the case of private insolvencies
(1,080 Euro (net) as of July 2015 per month for a single person). The amount also is
roughly half of the average wage level in Germany.

According to the DGB trade union statement for t his study, the minimum wage amount in
Germany also is linked to the still existing significant wage and income differences
between Western Germany and the Eastern Federal States. Here, the amount of 8.50

Euro is a compromise: While from the Western German perspective, the hourly minimum
wage might be regarded as low or even too low for many sectors, the amount from the

perspective of Eastern German companies in many sectors is comparatively high. 87

The statutory or general minimum wage regulation still is in the process of

implementation and has been also the case of a number of law cases, for example in

regard to the exact calculation and components. 8 |t should be noted here also, that

wages of |l ess than 08.50 per hour wil |l irbséuatianisl owed wur
when this has been provided for in a corresponding collective agreement between

representative parties and has been made binding by means of an ordinance that is

based on the PWA or the Act on Temporary Employment Business (hereafter AUG) for all

employers based in Germany or abroad who fall within the scope of the collective

agreement and their employees (see below).

However, starting from 1 January 2017, the minimum wage for all employed persons was

set at 8. 50 and wi |l Is. Effgetivd fyom L danuary 2018steecgeneral
statutory minimum wage will be adjusted after recommendations of the Minimum Wage
Commission and after a public order of the German government, applying without
restriction.

Sector -level minimum wage agreements

As of July 2015 there are 14 sectors, where collective bargaining agreements on
minimum wage levels are in place that fall within the scope of the PWA.

As the following table shows, there are sectors (such as hairdressing, agriculture,
forestry and hortic  ulture or temporary agency work, where sectoral minimum wages are
below the statutory minimum wage level of 8.50.

Minimum wage setting at sectoral level follows a different rationale and reflects sectoral

wage levels as well as the bargaining positions of trade unions as well as employers.
Hourly minimum wages in 2015 varied between 7.20 Euro (agriculture, forestry and
horticulture) and 14.20 Euro (minimum wage for qualified workers in construction) as the
following table overview shows.

8 Expert interview with the scientific expert (nomited by the trade unions) in the minimum wage commission
and the DGB.

8 This assessment however is put into question by the employer organisation BDA that stressed in a comment
for this study that also for certain companies in Western Germany the minimum wage level of 8.50 Euro might

be too high.
8 See for example the still pending judgement of the labour court of Diisseldorf of 20 April 2015 (Akz: 5 Ca
1675/15) which is about the question whether performance bonus ( Leistungsbonus ) could be included in the

calculation or not.
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Table 5: Sectoral minimum wages according to the German Posted Workers Act,
minimum wage level according to the Act on Temporary Employment Business

and according to the Collective Agreements Act as of 1 July 2015

Further education services 13.35 12.50
Painting and decoration trade

o  Unskilled 10.10 10.10

o  Skilled 13.10 11.30
Construction sector

0 Wage group 1 11.15 10.75

(unskilled) 14.20

o  Skilled
Scaffolding erection 10.50
Roofing trade 11.85
Industrial cleaning

0 Interior cleaning 9.55 8.50

o Face of buildings 12.65 10.63
Electricians trade 10.10 9.35
Care provision sector 9.40 8.65
Laundry services in the commercial 8.50 8.00
customer business
Slaughter and meat processing 8.00
Hairdressing sector 8.00 7.50 8.50

(from 1 Aug 2015)

Agriculture, forestry, horticulture 7.40 7.20
Textile and clothing industry 8.50 7.50
Temporary agency employment 8.80 8.20

Source: Ministry for ~ Labour and Social Affairs

Q2 : How much do posted workers earn in practice in each sector considered
(compared to the minimum wage in place in each sector considered)?

According to the German government there are no data available regarding salary and
wage levels, wage differences an d real wages of posted workers. 89

However, evidence provided for exampl Eaire Mobilitith 8
that was launched by the DGB trade union federation in 2011 (co -funded by the Federal
Ministry of Labour, BMAS) for delivering advice to posted workers from the CEEC

indicates that in practice, posted workers structurally earn less than German workers for

various reasons (see Q3 below). There are sectors such as the meat industry,
construction and care/household services, where most of the posted workers receive less
than indigenous workers. This assessment is based on the evaluation of work contracts

and wage structures of individual cases. %

Regarding the care sector, however, the interviewed employers' association objects that
posted wor kers working in qualified care positions are paid much more than the
minimum wage due to the fact that there is a massive labour shortage of presently
30.000 workers in the industry. L Low wages might be found on the large market for

8 Written response, Federal Ministry of Finance (BMF).
% Written response, DGB.

% Interview , Care Sector Employers' Association, Arbeitgeberverband Pflege e. V.

cont e»
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migrant workers in priv.  ate home care. Home care in private households is predestined
for a high share of undeclared work and agreements about non -financial benefits  (such
as use of a car, lodging, and meals ) also reduce income .% In addition, as various studies
indicate and as confirmed by the interviews for this study, posted work in the home care
sector seems not be very relevant for both service providers and users because there are

more attractive forms of work and as in this market there i s a very high share of
undeclared work, which tends to be more or less tolerated because of the nursing crisis

in Germany. %

The transport sector is covered by the minimum wage in accordance with the MiLoG.

However, the interviewed representative of the e mployers' association DSLV does not
expect that this minimum wage is paid to all posted workers because the controls for
transit traffic have now been suspended after the EU Commission has started an
investigation on the conformity of the German minimum wa ge regulation with the EU
law. In addition, according to the employer organisation representative violations
detected during inspections would barely lead to legal consequences for the posting
companies and the economic performances of Eastern European tru cking companies
simply do not allow the payment of the German minimum wage. In add ition to this  there
are also high administrative burdens, when , for example, inspections ask for all
documents required to contr ol compliance wi th the law in German .%* The ser vice trade
union ver.di remarks that administrative requirements are a necessity to carry out

effective controls. Furthermore, the union points out that public control authority often
find documents without German translations. Furthermore, the sanctions for unlawful
behavior according to the union are inadequate to bring about a behavioral change. % The

organization camionpro also reports on issues of poor working - and living as well as
income conditions  of Eastern European drivers. %

Regarding temporary ag  ency work it is the case that posted workers are paid according

to the Second Regulation Concerning a Minimum Wag e Level in Temporary Agency Wor k.
Domestic workers, however, are likely to benefit from collective bargaining agreements,

which cover 90 % of t he sector and that provide for higher and more differentiated
remuneration, and offers additional pay for work in certain sectors (sector - specific
supplement payment). However, posted temporary agency workers are also eligible for
remuneration and working conditions of sectors laid out in the PWA. These provisions, e.

g. concerning working time accounts take precedence over the Second Regulation
Concerning a Minimum Wag e Level in Temporary Agency Wor k, if they are more
favourable for the worker. The legal p osition in this regard is not yet finally clarified.
Because this is very difficult to carry out in each individual case, the employers'
organization expects that posting companies might be easily overwhelmed by the
complexity of correct wage and working ¢ onditions determination as laid down in the
collective agreement for this sector. 9

92 Verdi: Migrantinnen aus Osteuropa in Privathaushalten: Problemstellungen und politische Herausforderungen.
% Interview, Care Sector Employers' Associa tion, Arbeitgeberverband Pflege e. V. See also Kérner (2014).
% Interview , DSLV; German Association of Freight Forwarding and Logistics

% Written response, ver.di trade union.

% See e. g. http://www.camionpro.de/camionpro -defindex.php

9 Interview, Employers' Association  of Private Employment Agencies, Bundesarbeitgeberverband der
Personaldienstleister e. V. (BAP).
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According to the two employer organisations of the construction industry in Germany,
there are no reliable data on actual wages paid to posted workers in the construction
industry. However, both organisations have the experience that wages in practice are not
higher than the lower wage group level of the sectoral minimum wage agreement. %

Q3: In practice, what are the wages differences between posted workers and
local workers? Provide an answer per sector. Is there evidence that posted
workers earn (per sector) generally less/more than local workers?

As reported by the trade unions (DGB and its member organisations, based on evidence
from main sectors that received post ed workers in particular)  * the following reasons for
wage gaps should be highlighted:

0 In sectors that were not covered by collective agreements on minimum
pay (e.g. meat industry before August 2014, transport sector before the
introduction of the statutory minimum wage), it was possible for posting
enterprises to set wages that were below the wages paid to indigenous
workers. This gap has decreased however since the statutory minimum
wage and the opening of the PWA for all sectors.

0 In most cases, posted wor Kkers irrespective of their professional
gualification are classified in the lowest minimum wage group (e.g. in the
construction sector) while indigenous workers with a long -term
employment relationship and with comparable professional experience
receive mu ch higher wages due to higher wage groups.

o Furthermore, posted workers face different treatment and rights when it
comes to wage components that are paid to indigenous workers but not to
posted workers, e.g. Christmas bonus, additional holiday bonus (if pa id out
on a monthly basis), continued pay in case of sickness, specific forms of
performance premiums, etc.

0 In this context it has also been highlighted that most posted workers come
from countries where social security contributions are much lower than in
Germany. This results in financial claims of posted workers being lower
than in the case of German workers and states a major (cost) motivation
of German client enterprises to use posted workers .

o Finally, according to the experience of the DGB and secto r-related trade
uni ons there ar e al so a | ot of practices a
practiceso (see also Q19) that result in wage

and indigenous workers. Particularly widespread for example are longer
working time without receiv ing overtime payment and piecework wage that
according to experts and supervisory authorities are very difficult to control
(Wagner/Hassel 2015).

However, as also stressed by the employer organisations involved in this study it is not
possible to present q uantitative data on wage differences and gaps. These depend very
much on the specific sector and even enterprise specific context. As stated for example

% Written statements for this study by Zentralverband Deutsches Baugewerbe (ZDB) and Hauptverband der
Deutschen Bauindustrie (HDB).

% Written statement of the DGB trade union federation for this study.
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by the employer organisation in the construction industry ZDB, wage levels and
differences are resultin g from various factors and are also related to question whether or
not the employer is a member of the employer organisation and therefore obliged to
apply the respective wage agreement. In such a case, also the wage of the posted
worker of that company wo uld be above the minimum wage level.

Q4 : In the temporary work agencies sector, could you describe who the "final
users" of posted workers are?

As already highlighted above in the section on available data on posted workers, the role
of cross -border posting in the temporary agency business sector is quite modest.

One reason for the comparative small number of posting in the temporary agency work

sector is seen in the introduction of the Minimum Wage Level in 2011 that from the

beginning also covers p osted workers. According to the German trade unions, this

reduced the possibilities of wage/social dumping and has made agency work less

attractive for German clients. As a result, according to various stakeholders other forms

of indirect employment, in pa rticularself -e mpl oyment and coWérlcer wod ke d 6
have increased significantly (reflecting also a strong pattern of employment that

characterises the construction sector where agency work is not allowed according to the

German TAW regulation). '@

However, data from the federal employment agency indicate that the numbers of foreign

labour agencies that have received a license for trans -border posting have increased
significantly during the last years, in particular after restrictions for new EU memb er
states have been removed. According to a report of the German Federal Government on

temporary agency work that includes data as of the end of 2012, most licenses were

granted to agencies in Poland (116 T in 2008 there were only 9 101y " Austria (112), Great
Britain (73), the Netherlands (43) and France (37). Apart from that also agencies from

Hungary, Slovenia, Lithuania, the Czech Republic and Slovakia more recently have

started to apply for temporary agency work in Germany (Bundesregierung 2014, p. 37).

According to data provided by the German government (Bundesregierung 2014, p. 28),
as well as information provided by the social partners in the temporary agency work
sector as well as the Ministry of Labour and Social Affairs in the context of this study,
most temporary agency workers that are posted to Germany are of Polish origin (e.qg.
2,663 out of 3,700 in 2010). It should be mentioned here however, that there is a
significant lack of data: Since May 2010 and the application of the EU regulation on social
security coordination (EG 883/2004 and EG 987/2009) specific information whether or
not the posting enterprise is an agency or not is no longer gathered.

According to evidence provided by local public employment services, there is some kind
of sectoral pa tterns of posting agency workers, e.g. from Hungarian agencies posting
workers into the German meat industry, agencies from the Baltic countries in the road
transport sector and agencies from the Nordic countries in the offshore wind sector.

One of the two employers' associations of the transport sector contacted in the context of
this study believes that temporary agency work is very important  in the industry  in order
to cover peak situations, the proportion of temporary agency workers among all

190 statement of the DGB in the context of this study. Self-solo employment and contract work are also issues
in the transport sector. Interview, DSLV; German Association of Freight Forwarding and Logistics.
01 |t should be mentioned however in this context that at this time the cross -border mobility of Polish workers

was still restricted.
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employees is, however, less than 10% . In the care sector  temporary agency work also
plays a significant role , because the number of beds in care facilities depends on the
number of qualified care staff. To avoid a reduction of beds on offer, a lack of qualified
per sonal can be bridged by temporary workers on  -short -call .*%®

With view on temporary agency work it has to be stressed here also that the German
Law on TWA does not allow agency work in the construction sector (with few exceptions
of intra -sectoral employment  lease).

Q5 : Is Directive 96/71/EC of the European Parliament and of the Council of 16

December 1996 concerning the posting of workers in the framework of the

provision of services (hereafter APWDO) i mplem
comply with minimum protection set by Article 3(1)(c) or is a broader

protection granted to posted workers? Is the PWD applied in all sectors to the

same extent or does implementation vary according to specificities of certain

sectors?

In Germany, the first legislation rega rding cross -border services taking the form of
posting of workers already was implemented in 1996, based on a narrow scope with view

on sectors covered (only construction sector) as well as minimum protection (minimum

wage level) of interpreting of the Dir ective.

Originally, the PWA was introduced in order to define a certain standard of working and

pay conditions in the German construction sector that faced a strong competition from

foreign low pay enterprises. Therefore, the law required foreign constru ction companies
to pay their posted workers according to the minimum wage level that has been agreed

in the collective agreement in the construction sector and that has been declared

generally binding according to the German Collective Agreements Act (here after TVG).
Originally, only this type of collective agreements that were signed by both signatory

parties was the possible source of declaring an agreement universally binding.

An important change took place in 1998 when the principle was established that a
collective agreement no longer was declared generally binding on the basis of the TVG

but by a specific public order according to the PWA. In the context of this change also the

restriction was lifted that the minimum wage declared generally binding onl y could
include the lowest wage group defined in a collective agreement.

However, still the interpretation of the Directive was a narrow one T until today, only the
terms and conditions of employment defined in Art. 5 of the German PWA are
applicable. 1%

Since 1998 there is also the possibility of declaring an agreement generally binding by an

alternative way and outside of the TVG, i.e. by statutory regulation through the Ministry

of Labour and Social Affair. Furthermore, the amendment 1998 stipulated that i tis no
longer necessary that at least 50 per cent of the employees are covered by the scope of

the agreement in order to be declared generally binding.

192 |nterview, DSLV;  German Association of Freight Forwarding and Logistics
193 Interview, Care Sector Employers' Association, Arbeitgeberverband Pflege e. V.
104 As stated by the representatives of the BMAS as well as other interview partners.

195 Interview BMAS.
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While the PWA until 2007 was limited to the construction sector only, it was extended for
the first time 2007 when the commercial cleaning sector was included (reflecting also in
this sector a growing social/wage dumping by foreign companies).

A further extension of the sectors covered by the PWA happened in the reform of the
PWA in 2009 when its scope w  as extended to six further sectors, in which minimum pay
conditions could be set by statutory regulation regarding the general binding of a
collective agreement.

In 2009, also for the care sector the possibility of regulating minimum working and pay

condit ions within the scope of the PWA was established. However, against the peculiarity

of l abour relations (a strong role of religious 1ins
concluded any collective agreements) and the significant internal diversity with v iew on
pay conditions within the sector (also in regard to regional and local differences) a

specific and tailor made solution was established (Art.12 PWA 2009) and a Care
Commission was established that is composed of religious as well as other employers
organisations, trade unions and employee representatives from the church -related care
institutions on an equal basis. Based on suggestions and applications from either party,

the Commission can take a decision on minimum working and pay conditions that the n
can be declared generally binding by statutory regulation by the Ministry of Labour.

After the sectoral scope of the PWA has been subsequently extended since the initial
legislation, the amendment of the collective bargaining act in 2014 finally extended the
scope to all sectors. However, as stated in the interview with the Ministry of Labour and

Social Affairs, only nation -wide collective agreements on minimum wages that are
declared generally binding fall under the scope of the PWA.

Q6 : To what extent is the subject of minimum wage for posted workers (both

directions: as hosting state and sending state) an issue of particular concern for

social partners, policy makers, companies (domestic/foreign)? For which fields

of study is it a research topic (econo mi cs, | aw, s ocPravideocgngrétg ?
examples.

Posting as a concern of social partners, policy makers and companies

In the Treaty of Accession with the new Member States, it was agreed that the old

Member States can restrict the labor market access by new EU citizens during a three -
phase, seven -year transitional period (2+3+2 model). In consultation with the social

part ners Germany has 1 with the exception of the most recent member state Croatia -
fully exploited the seven years of transitional provisions. While the protection of the

German labor market on the grounds of cheap labor and social dumping used to be a

given reasons, the positive aspects of a foreign work force in view of the demographic

change in German society and the shortage of skilled workers are currently clearly
emphasized (Bundesministerium fur Arbeit und Soziales 2011). In sectors where the

federal go vernment saw concrete need for action to protect the domestic labor market,

minimum standards in working conditions were created by the PWA.

Concerning the interpretation of the Posting of Workers Directive, German unions criticize

the dominance of econom ic freedoms over fundamental social rights in general. The

jurisprudence of the European Court in the decisions regarding posted workers and

working conditions in particular earned much criticism, when it interpreted the minimum

social standards in the Dir  ective as highest standards possible (DGB 2012). Furthermore

the unions in particular require that abuses in the implementation of the PWA must be

countered. As mentioned above the HMaGBr ec aMobiielsi tuti tw
tries to enforce  fair w ages and fair working conditions for workers from Central and
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Eastern European Member States on the German labor market and is sponsored by the
Federal Ministry of Labour and Social Affairs and the European Social Fund 108

In particular in sectors such as t he meat -processing industry or in ship -building, health

and safety accidents scandals and terrible working and living conditions of posted

workers have raised massive public concern and media attention. This has resulted also

in a growing awareness of sing le companies that for example in the meat industry have

signed a (voluntary) 6code of conductdé or single sl
based collective agreement with the metalworkers union on certain minimum standards

for posted workers. 7

The BDA and many of its member associations see in the posting of workers a positive
contribution to the German economy, as German employers take advantage of the
possibility to use posted workers to fulfill contracts . However, also employer
organisations have stress ed the need for an effective and targeted combat against
misuse and social dumping. At the same time however, employers' associations have

raised concern in the regard to the successive extension of the number of sectors that

are covered by the PWA, which no further requires a consensual agreement of the
bar gaini ng committee, the bureaucracy involved in the implementation of the law and
liability requirements when subcontracting (BDA 2014).

Posting as the topic of legal discussion and research

The issue posting has been addressed quite extensively by legal studies and also by
labour market and industrial relations disciplines. The existing literature can be
categorized in the following four different types of research:

0 Legal studies, guidelines and advise on contents of the Posting of Workers
Directive (PWD) and implementation in the German law

0 European case law and its impact on the interpretation of the (minimum
wage) regulation in Germany

0 The role of posted workers in the German labour market, including working
conditions

Concerning legal studies on the implementation of the Posting of Workers Directive

(PWD) in German law led to a rather large amount of adviso ry opinions, commentaries,
explanatory notes and case studies by law professors and other legal experts. Judicial
decisions of the Court of Justice of the European Union (CJEU) , above all in the Viking,
Laval and Riffert cases , led furthermore to a number of juridical articles and papers , who
saw an excessive intervention ofthe  court decisions in  the autonomy of social

partnership (see for example Blanke 2008, Buicker, Warneck 2011, Schlichtherle 2010,

Seikel (2014). 1 nthe context of political science, studies deal with the impact of posted

workers on the German labour market and raised issues beca use of (poor) working
conditions and missing employee representation (Apel 2012, Czommer, Worthmann

2005, Eichhorst 2005, Sell 2015, Hassel 2015, Wagner 2014, Wagner 2015). The
investigation on these issues is focusing heavily on the construction sector an d the meat
industry.

198 http://www.faire _-mobilitaet.de/ueber _ -uns/++co++aad7ecc8  -efae-1lel -8a24 -00188b4dc422

7 Interview BMAS.
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WAGE-SETTING MECHANISMS

[lI.1. A better understanding of minimum wagesetting mechanisms

Q7 : Which types of legal instruments/practices are used to set minimum
wages? Describe in details the mechanism(s) used. Which collective agreement
are (or may be) universally applicable within the meaning of Article 3(8) PWD?

There are the following kinds of minimum wage setting in Germany:

o The statutory minimum wage of 8,50 Euro (MiLoG) 108

0 Collective agreements on sectoral minimum wages declared generally
binding by means of an ordinance/statutory regulation by the Ministry of
Labour in accordance to the ~ PWA'®

0 Collective agreements on sectoral minimum wages declared generally
binding accordin g to the TVG

o Collective agreement on a nmliolmintangrenze wéa)g e
declared generally binding by means of an ordinance by the Ministry of
Labour in accordance to the AUG.

While the statutory minimum wage is binding for all employees (for groups that are
excluded see below Q9) an alternative way to set minimum wage levels traditionally has

been sectoral collective agreements that are declared generally binding by an ordinance

of the Ministry of Labour.

In case of a collective agreement declared g enerally binding, not only those companies
are covered and obliged to implement it but also those that are not members of the
signatory parties but fall into the scope of the agreement.

The practice of declaring a collective agreement as generally binding is a special feature
of the German industrial relations system (as well as of most other EU countries) and

plays an important role to establish certain minimum standards of working conditions and

avoid unfair competition between enterprises within a sector (either at national or
regional level).

Sectoral minimum wages according to the Collective Agreements Act (TVG)

In July 2015, according to the Ministry of Labour and Social Affairs, there are around
70,000 collective agreements that are valid and of whic h 502 have been declared
generally binding.  **°

To be declared generally binding, a collective agreement, there is a specific procedure,
that is laid down in Article 5 of the TVG: After the signatory parties of an agreement have
made a respective application, the bipartite Collective Bargaining Committee

198 Gesetz zur Regelung eines allgemeinen Mindestlohns (Mindestlohngesetz - MiLoG) - http://www.gesetze  -im -
internet.de/milog/inhalts_bersicht.html

199 There is one further and specific possibility to establish a sectoral minimum wage by public order according
to § 1 Off of the German PWA: By public order and in accordance to § 11 PWA not a collective agreement will be
declared generally binding but a recommendation of a bipartite commission of representatives of trade unions
and employer organisations. This solution h as been applied in the care sector to set the minimum wage.

10 Fyll list available at: http://www.bmas.de/SharedDocs/Downloads/DE/PDF - Publikationen -
DinA4/arbeitsrecht -verzeichnis -allgemeinverbindlicher
tarifvertraege.pdf;jsessionid=BOEB6F5B6C69A637E37A97113FEGECB7?__ blob=publicationFile
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(Tarifausschuss )™ of the peak | evel social RPGBranchBDAJ& or gani

federal and federal state level have to mutually agree before the agreement can be
declared generally binding by the Ministry of Labour. This also means that either social
partner group would be able to veto such a decision.

Furthermore, there are certain qualitative criteria for a collective agreement to be

declared generally binding: Until 2014, the main criterion was that the collective

agreement as such/without declaration of generally binding would cover employers,

whose enterprises employ at |l east 50 per cent of t
scope. Thi s has changed significantly due tro a | ed
Promoting Collective B aTadfauionomiestirkuhgsdesetz o n)yTae réform

abolished the previous threshold of 50 per cent of workers covered and introduced the

criteria that an agreement has to be in tahfmanipubl i c
extension. According to 8 5 TVG, the public interest is defined in case of the following

situations:

o0 the collective agreement has a predominant relevance for the formation of
the working conditions of those companies and employees that fall within
its scope; or

0 there is a need to guarantee certain collectively agreed standards by an
extension in order to avoid undesirable economic development.

The legal reform of 2014 also brought another significant change: Collective agreements

that are declared  generally binding on the basis of the TVG since the legal reform of 2014

are only applicable for companies that post workers to Germany if their scope is the main
construction sector and related activities ( Bauhaupt - und Nebengewerbe ). In all other
sectors the setting of a minimum wage is only possible by public order according to the

posting of Workers Act (see below).

It should be noted here that also under the new regulation of extending a collective
agreement, there is the need to agree such an extensio n with the social partner
organisations in the Collective Bargaining Committee, either at national level, or T in case
of regional agreements at the level of federal states.

Minimum wages according to the Posting of Workers Act and the Act on
Temporary Emp  loyment Business

The Ministry is able to declare a collective agreement generally binding by an
extension/declaring it generally binding in accordance to Article 7 and 7a PWA.

According to Article 3 AUG the Ministry of Labour T in response to the demand m ade by
the signatory parties of the respective agreement I can also define a minimum wage
floor for the temporary agency business by an ordinance.

The Collective Bargaining Committee plays also a role in the context of declaring
collective agreements gen erally binding by an ordinance of the Ministry of Labour
according to the  PWA and AUG. However, in contrast to extensions according to the TVG,
the Committee members (six in total) have no veto power and the Ministry is able to

M inorder to avoid misunderstanding, it shouTarfaudsehusni ot ed hetetohat t
negotiate or conclude collective agreements. The function is to delivering a suggestion of the two cross -sectoral
social partners on declaring an alrea dy existing collective agreement generally binding by public order.
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extend an agreement by ordin ance also against the wildl of either
side.

In temporary agency work there are tariff communities of various associations on the

part of trade u Jointo Gokectivé B&dRining Unit 0) and t he t wo ma |
employers' organizations of the sector. The b ar Jaifausschugs 609 o mmi t t «
unanimously approved the Second Regulation Concerning a Minimum Wag e Level in

Temporary Agency Wor  k by April 2014.

Minimum wage in the care sector

As described already above, against the backgroun d of the specific character of the care
sector, it is treated in a specific way when it comes to minimum wage setting. Here, the
procedure of setting a minimum wage follows a procedure that is defined in Article 11 of

the PWA.

The so -called third way inr  egard to the Care Commission aims at the general equality of
terms of church employment contracts with collective agreements and the equal
treatment of the Care Commission. Within the definition of the law the Care Commission
may decide whether to propose a minimum wage at all and on what level and whether
there is a differentiation according to the type of activity, qualification or region.

The Commission is bound in its proposal to the legislative objectives of Article 1 of the

PWA which states the creat  ion and enforcement of adequate minimum working conditions
that ensure fair and functioning competition maintaining the social security system and
respect the order and pacification function of collective bargaining. Moreover, a high
quality of care servic es and non -statutory welfare are to be considered. The Care
Commission negotiated agreements in 2010 and 2014. The minimum wage is currently

9.40 Euro (Western Germany) and 8.65 Euro (Eastern Germany. According to the

employers' association ~ wage disparitie s in the care sector in Germany are very large and
the level of the minimum wage had to build a common basis for many different forms of
care, outpatient and inpatient care, large and small businesses , Mmetropolitan and

regional areas as well as full -time and part -time personnel .**? A third round of bargaining
is scheduled for October 2017.

Overview of the different forms of minimum wage setting

The following overview table illustrates the legal basis of minimum wage setting
mechanisms that currently exist in Germany. Apart from the general statutory minimum
wage, in 17 sectors sector  -related minimum wages existed in 2015, covering around 4.6
million workers. These sectoral agreements have been declared generally binding on the
basis of the Posted Workers Ac  t, the Act on Temporary Employment Business and the
Collective Agreements Act.

There are however also further instruments and regulation sources to set minimum wage
floors and define minimum standards of working conditions. An important instrument in
this context is social clauses in public procurement and minimum wage regulations at
federal state level. These are briefly described below at the end of this section.

12 |nterview, Care Sector Employers' Association, Arbeitgeberverband Pflege e. V.
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Table 6: Overview of the different forms of minimum wage setting as of July
2015
Legal Since Employees
basis covered
MiLoG General statutory minimum wage 01/2015 3,700,000 %3
87 AENtG Painting and decoration trade 12/2013 115,300
87 AENntG Construction sector 01/1997 540,400
87 AENtG Scaffolding erection 08/2013 31,000
87 AENtG Industrial cleaning 07/2007 700,000
85 TVG Electricians trade 06/1997 335,500
811 Care provision sector 08/2010 800,000
AENtG
87 AENtG Laundry services in the commercial customer 11/2009 34,000
business
87 AENntG Slaughter and meat  processing 08/2014 80,000
87a Hairdressing sector* 11/2013 171,000
AENtG
§7a Agriculture, forestry, horticulture 01/2015 750,000
AENtG
§7a Textile and clothing industry 01/2015 85,400
AENtG
§3a AUG Temporary agency employment 01/2012 n.n.
85 TVG Chimney sweeping trade 04/2014 7,500
87 AENtG Waste management** 01/2010 175,000
8§87 AENtG Further education services within the framework 08/2012 30,000
of the Germany Social Codebook Il and I111**
87 AENtG Roofing trade** 10/1997 71,500
87 AENtG Stonemason and stone sculptor** 10/2013 13,200

* Not applied since 31 July 2015. ** Not yet made generally binding. Source: WSI Collective
Bargaining Database

Minimum wage regulation at the level of federal states

In 14 out of the 16 German federal states, there are regulations of minimum wage levels

and certain social criteria in place that is relevant in the context of public procurement.

With view on sectoral coverage, most federal states have adopted a regulatio n that
covers all sectors that are covered by the PWA. Furthermore, in most states public
procurement in the public transport sector is linked to the respect of the most
representative collective agreement. And finally, 12 federal states have established a

minimum wage in the context of public procurement, that in most cases reflects the

general minimum wage level 8.50 Euro but in some states is slightly higher. 14

113 According to figures provided by the Ministry of Labour. The Minimum Wage Act of course covers all
employees within the scope of the Act. The figure of 3.7 million refers to the number of those who according to
estimates in 2015 have profited from the statutory minimum wage as their hourly income as less than 8.50
Euros.

114 gee: http://www.boeckler.de/pdfiwsi_ta_tariftreue_uebersicht_stand_2015_03.pdf . For further information
see Sarter et al. 2014, Schulten et al. 2012.
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With view on the public procurement clauses ECJ judgments have played on important

role. Apart from the Ruffert court rule (ECJ C  -346/06) ™ also a more recent example
illustrates that the ECJ tends to regard guaranteeing the free competition within a
common market of service providers as very important, in this cases more important

than the setting o f minimum wage levels in public procurement. In the ECJ case (C -
549/13) the ECJ in September 2014 took a decision against the public procurement
legislation in the City of Dortmund in North -Rhine Westphalia. This legislation stipulated a
binding collective  bargaining regulation in public procurement that included a minimum

wage of at least 8.62 Euro per hour that must be paid by any tenderer and
subcontractor. In this case, the City of Dortmund had awarded a contract to the Federal

Printing Establishment (  Bundesdruckerei ) that subcontracted the tasks to a Polish
business operator in Poland. Under the NRW legislation, the Federal Printing
Establishment was obliged to pay the minimum wage. The ECF ruled that this legal
requirement prevents subcontractors estab lished in other member states from deriving a
competitive advantage from differences in the respective rates of pay. It ruled that NRW

goes beyond what is necessary to ensure that the objective of employee protection is

met.

Q8: If there are several layers of minimum wage - setting mechanisms, how do

they interact? (e.g. which one applies by priority? Are they combined and if so,

how?)

With view on the interaction of the different minimum wage - setting mechanisms that are

in place in Germany, the legal r egulation is based on certain rules within the overall norm

of the favourability principle. According to the favourability  principle, deviation from the
norms set by a collective bargaining is only possible if it either favours the employee or
the collecti ve agreement includes an opening/deviation clause (Articles 4/3) TVG. 116

Also in MiLoG Article 1(3) it is regulated that collective agreements according to the TVG,
PWA or AUG are regarded as the superior source for norm setting, if they benefit the
individu al employee more than the MiLoG provisions.

In contrast, the minimum wage takes priority over collective agreement provisions that

conflict with the minimum wage and are less favourable for workers.

There is an important exception from this general rule ho wever regarding a transitional

period wuntil the end of 2016: A mini mum wage of us8
with effect from 1 January 2015. Wages of | ess than

15 Rechtssache C -346/06 Dirk Riiffert als  Insolvenzverwalter iber das Vermégen der Objekt und Bauregie
GmbH & Co. KG gegen Land Niedersachsen.

http://curia.eu _ropa.eu/juris/document/document.jsf?text=&docid=68391&pagelndex=0&doclang=DE&mode=r
eg&dir=&occ=first&part=1 . See also: Hanlein 2008.

116 Against the background of increasing unemployment in Germany, sectoral agreements from the mid -1990s

increasinglyinclude d such opening or O6hardship cl eumrardy@ndaftecbeigby compani es
confirmed by the social partners - got the possibility to undermine sectoral standards in exchange for the

safeguarding of jobs. At first, such deviations were only possib le under relatively strict conditions. However,

over time the criteria for opening clauses were no longer restricted to the danger of bankruptcy but were

wi dened to embrace al/l kind of situations and moti vatviemnesssiéncl udi n
I n exchange for the workersd concessions the companies wusually had
redundancies for a certain period of time. In some cases the companies also agreed concrete funding or

projects for new investment. By the mid -2000s almost all major industry -wide agreements included opening

clauses which gave far  -reaching opportunities for deviations at company level (See: Bispinck and Schulten

2011, Hassel 2014). Though opening clauses have no immediate direct influence on minimum ra tes of pay,

they may have an indirect effect as they often involve a postponement of agreed wage increases or the

reduction of agreed bonus payments (such as Christmas or holiday pay) or a temporary reduction of working

time, with respective reductions of pay.
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31 December 2016 only when this has been provided f or in a corresponding collective

agreement between representative parties and has been made binding by means of an

ordinance that is based on the PWA or the AUG for all employers based in Germany or

abroad who fall within the scope of the collective agreem ent and their employees.

As a precondition for deviating from the minimum wage, the respective sector must

conclude a nationwide, sector  -level representative collective agreement that has been
made binding in accordance with the PWA or the AUG for all com panies based in

Germany or abroad which fall within the scope of the agreement and for their employees.

Collective agreements that undercut the statutory minimum wage are those in the in the

hairdressing sector (which is however not applied since 31 July 2 015), the sector of

agriculture, forestry and horticulture and the textile and clothing industry that applied for
permission to extend by means of an ordinance pursuant to the PWA.

Pursuant to the AUG, the following minimum wage levels apply to temporary
workers in Germanybés eastern states and
April 2015: a8.20; starting 1 June 2016,

agency
Ber |
ent i

i n:

t

Q9 : To what extent do differences in wage - setting mechanisms influence the
level of minimu m wages?  To what extent do wage - setting mechanisms
influence whether all workers are effectively ensured to receive the minimum

wages? What groups/what share of workers do not receive the minimum

wages, and what reasons can be identified?

According to the  Ministry of Labour and the German government it is estimated that

some 3.7 million people benefit from the statutory minimum wage starting 2015. The

calculation of the Ministry is based on studies of a major macro -economic institute based
on data of 2012, whereby it is not totally clear how the working -time factor was

calculated. ™’ There are also other estimations that calculate much higher numbers, up to

6.5 million (i.e. not based on full -time equivalents).

However, also against the experience of sectoral minimum wage agreements that already

exist for a longer period it is commonly agreed that the minimum wage has a positive

effect on the income within low pay employment groups as well as social and

employment security (i.e. reduction in marginal part -time employment).

Here, there is plenty of research evidence and empirical data in particular on sectors

such as construction, temporary agency work, care services as well as the meat industry

that report such positive effects T also in contrast to sectors th at are characterised by a
high share of marginal part  -time employment and precarious working conditions that

donodt have any sector al mi ni mum wage floor s,
sector or the moving business of the transport sector. In th ese sectors there are

sometimes only regional collective agreements that have been declared generally

binding.

Positive effects are highlighted in a recent publication of the Ministry of Labour and Social

Affairs that summarises initial results of the stat utory minimum wage. The report

stressed that the statutory minimum wage positively has effected income developments
in the low pay sector. Furthermore, it is highlighted that the minimum wage has had a

positive effect on the transformation of marginal jobs into employment that is covered by

social insurance contributions (Bundesministerium fir Arbeit und Soziales 2015). While

these effects have also been highlighted by the German trade unions, there are also

17 hitps://www.diw.de/documents/publikationen/73/diw_01.c.436181.de/14 -5-1.pdf
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more critical voices such as the research institu te of the employer organisations that has
stressed that it is too early to make a thorough assessment. 18

This is highlighted in the following two figures that are taken from the publication.

Figure 1:Income of workers with low qualifications has increased stronger than

in other groups

(Changes in per cent against the 1st quarter 2014, without marginal part -time
employment)

Ungelernte Arbeitnehmer
Angelernte Arbeitnehmer
Insgesamt

Fachkrafte

Arbeitnehmer in leitender Stellung
Herausgehobene Fachkrafte

0% 1% 2% 3% 4% 5%

Quelle: Statistisches Bundesamt, Nominallohnindex, Vorldufige Ergebnisse fiir das 1. Quartal 2015

Figure 2: Income increase of marginal -part time employees (Aminijobber)
comparison to other groups (Changes in per cent against the 1st quarter 2014)

Insgesamt 2,5%

Quelle: Statistisches Bundesamt, Nominallohnindex, Vorldufige Ergebnisse fir das 1. Quartal 2015

With view on the study questions regarding the share of workers that do not receive the
minimum wages, and the respective reasons, no quantitative data exist. However, it is
important to differentiate between legal or other (i.e. in the respective collective
agreements) regulation that excludes certain categories of workers and employees and

actual practices of enterprises to circumvent the payment o f minimum wages. While the
18 See: http://www.iwkoeln.de/infodienste/iw -nachrichten/beitrag/mindestlohn -zu-frueh -fuer -eine -bilanz -
243301 ).
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first element is described in more detail in the next section (Q10), illegal practices to
circumvent minimum pay regulations in the context of posting of workers is described in
Q19.

Q10 : To what extent do the wage -setting mechanisms differentiate rules on

mi ni mum wage according to: employeebds convent.i
personal situation (e.g. young/old age, seniority, skills, specific working

conditions, etc.), employment policies: type of working contract (e. g. low
number of hours /week), personds etmpvbromgeadores ity

leading to lower minimum wages), labour market situation (e.g. lower minimum
wages in regions affected by a high unemployment rate), etc., other criteria?

There are significa nt differences between the statutory minimum wage and sectoral
minimum wages.

The general statutory minimum wage does not involve any wage groups, classification
along professional qualification or regional differentiation between East and Western
Germany (as in some sectoral agreements). There are however a number of groups that
are excluded from the minimum wage:

The general minimum wage applies to employees and certain interns. The following are
not employees within the meaning of the MiLoG:

0 Anyone who i s a trainee under the Vocational Training Act, including
persons who are enrolled in vocational training preparation measures.

0 Anyone who works as a volunteer/in an honorary capacity.

0 Anyone who does voluntary service.

0 Anyone who is enrolled in a measure t hat actively promotes their
participation in the labour market.

0 Anyone who is a home worker under the Home Works Act.

0 Anyone who is self -employed.

Therefore the minimum wage does not apply to:

0 Youths who are under the age of 18 and,

0 Long-term unemployed persons during the first six months of their
employment

0 specific groups of interns in compulsory internships, voluntary orientation
internships lasting up to three months, voluntary internships lasting up to
three months that are undertaken during vocation al training or university
studies,

o0 Internships in connection with introductory training for young people.

There are also deviation arrangements for specific professions:

A special arrangement for newspaper deliverers which is similarly effective for a lim ited
period is based on this stepwise introduction of the minimum wage. Currently, the

minimum wage for this group is only 6.38 Euro and will increase to 7.23 Euros from the

beginning of 2016 until it reaches 8.50 Euros from 1 January 2017.

As highlighted by the DGB trade union federation, also many seasonal workers (e.g. in
the hotel and restaurant sector or in agriculture and horticulture are not covered entirely

by the minimum wage: In principle seasonal workers receive the minimum wage.
However, in many cases employers take advantage of an exceptional clause in the
regulation. According to this so -called '70 days rule' they are not obliged to pay social

onal
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security contributions if workers are working not longer than 70 days and if the
employment is not the main professional activity. This exceptional rule initially was
addressed to pupils and students but according to the trade unions has been used
increasingly as an easy way of reducing labour costs that is very difficult to control by
labour inspection se rvices.

A further specificity of seasonal work exists: In contrast to other sector where this is

legally not allowed it is possible that workers receive parts of their wage in kind (this
possibility only exists in those sectors that are covered by the stat utory minimum wage
and not in those covered by the PWA or AUG).

As a result, there are a number of exceptions from the general rules of the statutory

minimum wage regulation that i according to the DGB trade union T are problematic
both for a proper implem entation as well as for establishing a solid acceptance within the
business community. The employer organisation BDA has stressed that the exception

rules are defined in quite a vague manner and not easy to understand for employers and

often results in imp  lementation problems.

Foreign drivers in transit through Germany and in cabotage transport

The transport and haulage sector is one of those sectors that is characterized by a high

share of foreign workers (it is estimated that around 40 per cent of all tol I-related traffic
is done by drivers of foreign drivers that live outside Germany). At the same time, the

transport and haulage sector before the establishment of a statutory minimum wage with

view exceptions (such as the logistics sector) had no experienc e with minimum wage
agreements or sector -wide collective bargaining agreements.

Against this, the implementation of the general minimum wage is a highly relevant issue

for the sector and key stakeholders. While the social partners ver.di and the German
Goods Traffic, Logistics and Waste Disposal Association ( Bundesverband
Guterkraftverkehr Logistik und Entsorgung , BGL) 7 presenting mainly trucking companies

- at sector level have quite a strong joint understanding and interest to implement the

minimum wage regulation without any exceptions or deviations 9 the employer 6:
association German Association of Freight Fo rwarding and Logistics (DSLV) - representing
large forwarding agencies i and the cross -sectoral employers' organization BDA has
articulated a more differentiated opinion in the context of this issues and also the EU
Commission has raised concerns in partic ular with view on the application of the
minimum wage in regard to transit traffic. The differences of opinion between the
employers' organizations can be explained by the fact that the members of the German

Association of Freight Forwarding and Logistics (DSLV) use competing member
companies of the  German Goods Traffic, Logistics and Waste Disposal Association and
posted workers to carry out orders. At the time of writing this report the EU Commission

has been scrutinizing whether the German practice is in accordance to EU law.

Against this, and limited to the area of pure transit through Germany, the checks
performed by state agencies to monitor compliance with the MiLoG will be suspended for

the time until the issues arising under European law that concer n the application of the
MiLoG to the transport sector have been clarified. Proceedings for administrative offences
pursuant to the MiLoG will not be instituted. In the event that proceedings have already

been instituted, they will be discontinued. As long as the issues arising under European
law that concern the application of the Minimum Wage to the transport sector are being
examined, reports and/or duty rosters for the purely transit area and records based on

119 Joint Statement of the DGB and the employers' organisation in transport and haulage, BGL on the minimum
wage regulation, 9.3.2015.
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the MiLoG or the respective ordinances do no t have to be submitted and/or drawn up.

This suspension does not however apply to the area of cabotage transport or to cross -
border road transport with loading or unloading in Germany. This transitional solution will

apply until the issues under European | aw that concerns the application of the minimum

wage in the transit area have been clarified.

Sectoral minimum wage agreements

Minimum wage agreements concluded by social partners at sectoral level in many ways

differ from the statutory minimum wage insofa r as the contents of regulation is not
limited to wage issues but often also address further issues . In most cases there are
several framework agreements in place that address specific issues (e.g. social funds,

skills and apprenticeship, qualification gr oups, etc.).

Here, only some important aspects in regard to the study question above should be
highlighted:

o0 In contrast to the general minimum wage, sector -level minimum wage
agreements in most cases have a regional differentiation between Western
and East ern Germany in order to reflect the social and economic diversity
within Germany;

0 A number of agreements have defined at least two minimum wage groups,
normally for workers without or with only very basic qualification levels and
professional workers; ~ ?°

0 Collective agreements that are declared generally binding under the PWA
or the AUG furthermore often include regulations regarding bonuses and
allowances, e.g. for dirty or dangerous work, piece work, work on Sundays
etc., or quality bonuses as well as Chr istmas and/or holiday pay that also
are binding for posted workers if they match certain legal criteria (details
on this in section iii).

0 Against the peculiarity of temporary agency work (namely the triangular
employment relationship between agency, tempor ary worker and receiving
company) and also the EU TAW Directive on equal pay the sectoral
agreement or the temporary agency business involves a number of specific
regulations regarding different forms of minimum pay, equal pay rights
and other rights.

o Inr egard to the care sector it should be noted that nursing students do not
receive the minimum wage. Another exception poses the employment
directly in private households because the minimum wage is only
applicable to undertakings.

Q11: Overthelast 20y ears, what have been the structural evolutions in the

recourse to minimum wage - setting mechanisms? (e.g. a move from centralised
to company agreements or vice -versa, the emergence of specific rules for
posted workers etc.) What are the underlying causes of these evolutions?

120 Here, the DGB as well as the construction union IGBAU has highlighted that this often is a source of
discriminating posted workers in Germany. Irrespective of their actual professional qualification and expertise
they a re in most cases classified in the lowest wage group.
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Generally binding collective agreements in Germany have a long tradition that dates back

to the 1950s and has been part of the TVG since its beginning. However, the Posted

Workers Act in 1996 constitutes a new dynamic as for the first time T and against
significant opposition T declaring a sectoral agreement on minimum wage levels generally
binding by statutory public order became practice:

o Limited to the construction sector originally, the PWA was established in
1996 with the clear objective to limit a soc ial and wage dumping and
establish an environment for fair competition in this sector that at that
time faced a strong influx of workers and companies from Southern Europe

o Since then, the posted workers regulation was significantly opened for
further secto rs by legal amendments until in 2014 the final step was taken
establish the general possibility of all sectors to negotiate and conclude
collective agreements at sector level that then would be declared generally
binding for all employees within its scope. In the end there were 14 sector
were specific collective agreements on minimum pay rates and conditions
were in place in 2014. All sectors are characterized by a strong competition
based on wage costs rather than the quality of the service delivered.

o0 In o rder to the increase the coverage of minimum rates of pay also to
those sectors where sector level minimum wage agreements not exist, the
German government in 2015 then established a general statutory
minimum wage for all employees.

The increasing role of  minimum wage agreements via the PWA has to be seen against
changes within the German labour market as well as the collective bargaining system
that resulted in an increased pressure on wages and a growing low wage sector. The
PWA here provided for a relati vely easy way of regulating working conditions in those
sectors that are characterized by a strong experience of social dumping and wage
competition by foreign companies as well as employees.

In contrast, the minimum wage act 2015 not only provides for a f urther extension of the
scope of minimum wage T now the whole labour market but also is a reflection of the
situation in those sectors that have faced a strong increase in low wage and increased
internal competition on wages. At the same time, due to low o rganization rates both in
unions as well as employers or a highly decentralised industrial relations environment
concluding sector wide agreements that qualify for a national extension were very

difficult or even not possible.

Q12 : How is the monitoring a nd adjustment (re - evaluation) of minimum wages
organised within each wage - setting mechanism? (e.g. when and how is it

decided by the law or by the relevant sectoral collective agreement to

increase/reduce minimum wage?) Is there an automatic indexation rul e? Which
criteria are taken into account when deciding on changes of the minimum wage

level?

Illustrate with concrete examples taking into account the four sectors and the
various wage - setting mechanisms.

There is not automatic indexation mechanism neither in the statutory nor in the sectoral
minimum wage setting practice.

In the context of the new statutory minimum wage, the main actor is an autonomous
Minimum Wage Commission that was established as part of the Minimum Wage Act 2015
in order to make sugges tions on adjusting the minimum wage. On this basis the Ministry
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of Labour can adjust the minimum wage level. At sector -level, adjustments of the
minimum wage levels are made by new collective agreements that then may be declared
generally binding by public order. The only exception is the care -sector where according

to Art. 12 of the Posted Workers Act a Commission has been established that will make
suggestions on adjustments.

Wage adjustments in general take into account various aspects such as the genera
economic development as well as average collective bargaining agreement results. They

also take into account the specific economic requirements and needs from the sectoral
perspective. Finally it is always a political negotiation process. With view on th e statutory
minimum wage, 8§ 9 of the MiLoG stipulates that the minimum wage commission should

orientated its suggestions on adjustments of the minimum wage towards the general
development of wage levels in Germany.

Sectoral as well as other specificities a Iso explain sectoral differences in minimum wage
negotiations and agreements, e.g. whether or not there are regional differences in the
minimum wage or whether there are further groups, e.g. according to qualification levels

of occupational profiles (e.g. in the industrial cleaning sector for cleaning within a
building and the cleaning of facades).

There also is always a general discussion whether regional or other differentiation is
necessary and how it may be designed (e.g. in the care sector, where the trade unions
are strongly demanding a comprehensive minimum wage grid that also includes for

example technical or kitchen staff).

In the transport sector the bargaining structure is highly fragmented, although there

often is a tariff community of all emplo yer associations in the sector involved. E.g. for
each federal state in Germany there is a different collective agreement negotiated. The
existing collective agreements provide already before the implementation of the MiLoG

for wages higher than the later introduced general minimum wage, except for some parts

of Eastern Germany. Since not seeing itself as a low -wage sector an admission of the
transport sector to the PWA was never considered, at least from an employers' side of

view. #

[11.2.  Minimum wage-setting mechanisms in the context of posting of workers

Q13 : What could be the impact of an extension of the scope of Article 3(1) PWD

with regard to the instruments allowed to set rules in terms of minimum rates

of pay applicable to posted workers (i.e. extension to collective agreements that
do not meet the criteria as laid down in Article 3(8) second subparagraph first

and second indent PWD)?

o0 To what extent would it increase/decrease in practice the
number of posted workers covered by the minimum rates of
pay?

o To what extent would it increase/decrease in practice the
minimum rates of pay of posted workers? If so, would the
increase/decrease be significant in terms of income?

o To what extent would the extension be easy to implement (and
to control) from an admini strative point of view?

0 To what extent would the extension be a source of additional
costs for the sending companies and would impact their
competitiveness in your country?

2L |nterview, DSLV;  German Association of Freight Forwarding and Logistics.
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o To what extent would it reduce the displacement effect on local
undertakings and la bour force?

Interview partners had problems to understand the exact purpose of this question,
namely what i s meant by "extension of the scope of
remarks received were quite different and reflect a different understandi ng:

From the point of view of most interview partners an extension of the scope of the
Directive is neither necessary nor feasible. The key issue is the proper implementation
and the reduction of misuse and circumventing the regulation.

Furthermore, Art. 3(1) PWD and the criteria laid down in Article 3(8) have to be
understood in the context of significant differences in national wage setting mechanisms

and extension practices of collective agreements, e.g. countries with a strong tradition of

legal instru ments and government ordinances of extensions and/or minimum wage

setting (for example France, Spain, CEEC) in contrast to those where extension plays no

role at all due to strong collective bargaining systems (Austria, Nordic Countries) or

because of the opposite, a lack of collective bargaining competences at sectoral or cross -
sectoral level (CEEC).

While thus most of our interview partners found it difficult to imagine a concrete situation
of extending the scope of Art. 3(1), the trade unions have highli ghted a number of
demands:

The DGB stressed that still a significant share of posted workers are not covered by

sectoral minimum wage agreements under the PWA and suggested a reflection for
example on possibilities that not only collective minimum wage agr eements that are
declared generally binding in the context of the PWA but also those according to the TVG

would be included in the scope of the Directive. In contrast to the more restricted and

focused minimum wage agreements, the agreements according to A rticle 5 TVG (i.e.
declared generally binding) often contain a broader scope of contents.

This would also meet a further demand of the trade unions: the demand that the
regional/federal state level public procurement clauses in regard to the respect and
application of collective agreements and wage levels are eligible with the Directive.

The trade unions also would be in favour of a legal ban of wage dumping (' sittenwidrige
Lohne', i.e. wages that are less than 1/3 of the collectively agreed wage level wou Id be
forbidden) in the context of the posting regulation. 122

According to the DGB a  prerequisite to the implementation of the proposals made in Q13
would be that the posting of workers is obliged to registration. As a consequence of the
implementation the  DGB expects that wages would rise , and a shift from lower to higher -
value services and activities would set in, reducing competitive advantage based on low
wage policies .*?

In contrast, employer organisations, in particular at cross -sector level always have been

reluctant and rather critical to use the PWA as a means of minimum wage regulation.

Any extensions of the scope of course would result in higher costs and administrative as
well as supportive activities. The employers' association in temporary agency work points
to a strong negative impact on the supply of posted temporary agency workers and a

122 The employer organisation BDA has expressed the opinion that the legal basis on unlawful wage dumping
would be sufficientand  there is no need to further codify civil law. According to the BDA also the protection of
posted workers is provided in a sufficient way by Art. 2 of the AEntG.

123 \Written reply to the survey of DGB (German Trade Union Federation), 20. July 2015.
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negative effect on the German economy as a whole if extensions were to be
implemented .'%*
The employers' organization interviewed in the transport sector noted tha tin light of the

large number of existing collective agreements in the sector in Germany, foreign
companies would be very likely to avoid trips through various federal states in this
scenario, with the result of an overall economic crisis in Germany. 125

One employer organisation in the construction industry (HDB) commented the following
on the question:

iThe construction industry belongs to those sectors t
and the collective agreements on minimum wage levels are declared gene rally binding.
Thus, the question is not relevant for our sector.o

The written statement of the other employer organisation (ZDB) is more comprehensive
and addresses also the application of collective agreement provisions that go beyond
minimum wage standa rds: According to the ZDB statement an extension of collective
agreements that would be covered by the PWA and the inclusion of further components
would result in making the posting of workers more complicated and would also increase

the costs for posting. The effect would be that posting of workers would become less
attractive.
AiFor exampl e, if not only the provisions of <collecti

wage level is applied in the context of posting but also further components and the entire

collective agreement floor would become relevant for an individual posted workers,

posting companies would be covered for the duration of the posting by the entire

collective agreement. This would result in significant additional financial as well as

bureauc ratic strains and would require a comprehensive knowledge of foreign firms about

collective agreements in the hosting country. This coc

Furthermore, according to the ZDB, the monitoring and controlling of the correct

appli cation of the PWA would become much more difficult for the German authorities (i.e.

the Customs Service). Already today the customs service is overburdened because it

lacks the staff that would be required (also because the customs since January 2015 is

re sponsible for monitoring and controlling the statutory minimum wage regulation, there

has been an increase in the available workforce but this by far is not sufficient). Thus,

any extension of the scope of the PWA would put significant further burden on th e control
authorities (already now it has proved extremely difficult for example to control the

correct classification of posted workers in the minimum wage groups 1 and 2). The

United Services Trade Union ver.di states, however, that a lack of personnel m ust not be
used to serve as an argument against implementing rules, but rather a sufficient number

of staff needs to be hired. ~ ?°

24 Interview , Employers' Association  of Private Employment Agencies , Bundesarbeitgeberverband der
Personaldienstleister e. V. (BAP).

%5 Interview , DSLV; German Association of Freight Forwarding and Logistics.

126 \ritten response, ver.di, United Services Trade Union.



V.

Study on wage setting systems and minimum rates of pay applicable to posted workers in
accordance with Directive 96/71/EC in a selected number of Member States and sectors

CONSTITUENT ELEMENTS OF THE MINIMUM RATES OF PAY FOR
POSTEDWORKERS

IV.1. Constituent elements of the minimum rates of pay: theeceiving country
perspective

Q14: Which components (NB: use the indicative list above) are undoubtedly
included for the determination of the minimum rates of pay applicable to a
posted worker? Are social security contributions and /or income taxes

includ ed? Which constituent elements are of a "social protection nature"?
Describe the system as precisely as possible and per sector. Provide concrete
examples (in particular from collective agreements).

Q15: Which components (NB: use the indicative list above) are clearly excluded
from the calculation of the minimum rates of pay applicable to a posted worker?

Describe the system as precisely as possible and per sector. Provide concrete

examples (in particular from collective agreements)

Q16: Which compon ents (NB: wuse the indicative 1|i st
ar e a {=hot clearly belonging or excluded for the calculation of the minimum

pay rates). Explain your response and give examples. Describe concrete

difficulties encountered per sector.

o))

Authors no te:

With view on the constituent elements of the minimum rates of pay, the situation in

Germany is quite clear. ¥ The following information is taken from information provided

by the federal government's authority responsible for the control of the application of

minimum wage regulations, the German Customs. This information is regularly updated

and provided in severa | languages.( http://www.zoll.de/EN/Businesses/Work/Foreign -
domiciled -employers -posting/Mi_nimum -conditions -of-employment/minimum __ -conditions -
of-employment_node.html )

For the construction industry, employer organisations have referred to the special web -
site for posted workers that was been established by the European sectoral social

partners ( www.posting -workers.eu ). This website co -funded by the European
Commission.

Calculation and payment of the minimum wage
Basic principle

The minimum wage is a minimum rate of remuneration within the meaning of Article 2,
clause 1, of the German Posted Workers Act.

27 The employer organisation BDA has stressed in this context that in regard to the question whether certain
components are part of the minimum rate of pay, there however still exists legal uncertainty in particular in
regard to the new statutory mi nimum wage.
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Accordingly, calculation of the statutory minimum wage shall follow the principles for
calculation of collectively agreed minim um wages pursuant to the PWA. (see the source
mentioned above).

The minimum wage is an hourly gross wage that, because of the mandatory nature of
Articles 1 and 20 MiLoG, must be calculated and disbursed as a monetary consideration.
Remuneration in the form of payments in kind, that is, as benefits provided by the

empl oyer by way of consideration for the performance of work in a form other than
money, is fundamentally not permitted. The sole exception to this principle concerns the
remuneration of seasonal workers to the extent that their board and lodging may count

tow ards the minimum wage. The option that non -monetary benefits provided by the
employer may be included in the calculation is indeed given for seasonal workers, but

only as concerns the  MiLoG, not though in the context of the PWA or the Provision of AUG

Othe r wage components
The following principles must be followed when determining the minimum wage:
Allowances and supplements

Allowances or supplements paid by the employer are considered to be elements of the

minimum wage if their payment does not depend on a n employee's performance
exceeding the usual performance expected in the wage agreement. This is regularly the

case where the allowances or supplements, together with other benefits from the

empl oyer, have the purpose of c o0 mp e n sca for whigh at n
least a minimum wage must be paid (functional equivalence of the performances to be
compared). In order to establish such functional equivalence, it is in particular the

minimum wage collective agreement that must be consulted. Where such agreement
sees the performance as compensated by the minimum wage in itself, the allowances or
supplements must be taken into account as components of the minimum pay. Such

scrutiny is required whenever the obligation to pay the corresponding allowances or
supplements has not been provided for in the minimum wage collective agreement as

such.

Examples of allowances or supplements that is always included as components of the
minimum wage:

o The supplement for employees in the construction industry
( Bauzuschla go ) ,

o0 Allowances identified in the employment contract as the difference
between the local wage and the applicable minimum wage.

Examples of allowances or supplements that are considered in certain
circumstances

o Overtime supplements, where the employer is obliged to pay overtime
supplements on the basis of a wage agreement within the meaning of
Article 3 PWA, or, in the care sector, on the basis of a legal ordinance
according to Article 11 PWA. In this case it is sufficient that the actual
wage paid, inclu ding the overtime supplements, is at least equal to the
sum of the minimum wage and the overtime supplement as they are laid
down in the collective wage agreement.

Clarification: Christmas bonus or additional holiday pay/vacation allowance and
employers contributions to social insurance

empl o



Study on wage setting systems and minimum rates of pay applicable to posted workers in
accordance with Directive 96/71/EC in a selected number of Member States and sectors

Payments such as the Christmas bonus or additional holiday pay are regarded as part of
the minimum wage if the employee is, in fact, irrevocably paid the proportional amount
due for the period of the posting at each date f or the minimum wage due (e.g. 15
each month).

th of

The calculation of the minimum wage does not include employer contributions to social
insurance funds.

Examples of allowances or supplements that are not taken into account as components
of the minimum  wage:

0 Supplements and allowances the payment of which is conditional on the
following:

0 more work per time unit (piecework premiums),

0 above -average quality work results (quality premiums, premiums for
accident -free driving in the transport sector),

o work at particular times (e.g. overtime, Sunday, holiday, or night work),

o work under difficult or dangerous conditions (e.g. dirt allowances, or
danger allowances)

o0 Allowances which employers pay their workers to reimburse them the costs
they actually incurred whi le working abroad (such as travel, board and
lodging) and which are regulated by the relevant legislation in many
countries.

Remuneration plus (flat) daily allowance

Where an employer domiciled abroad pays their workers a daily subsistence allowance in

addition to the regular wage during their temporary posting to Germany, and where the

amount of such allowance is not broken down and it is therefore not evident which part

of the allowance serves to reimburse a wor keantds
to close out any additional disadvantages related to a deployment abroad or to balance

the difference between a workerds wage in their
pay under German legislation, it is necessary - for the purpose of calculating those
portions of the allowance that count towards the minimum wage - to view the different

uses of such payment separately. In order to break down the allowance accordingly, the

following criteria should be applied:

0 Legal stipulation specifying the propo rtion between individual components
of a daily allowance : Where relevant legal provisions (such as the labour
legislation in the country of provenance) clearly lay down how the daily
allowance is structured and/or specify which portion of the allowance is
allocated to the reimbursement of expenses and which portion is paid
solely because of the deployment abroad, this allocation as stipulated by
law shall be applied. For the purpose of determining whether the minimum
wage requirement is complied with, the p ortion paid as reimbursement of
actually incurred expenses shall be disregarded. Only the remaining
portion will count towards the minimum wage entitlement.

0 Actual expenses : In the absence of any rules governing the composition of
the daily allowance the f  actual circumstances should be taken into account.
It means that the expenses actually incurred by the employee as a result

77
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of their posting abroad (such as the cost of travel, board and lodging)

should be deducted from the full allowance amount. Where suc h costs

make up or even exceed a workerds full subsi s
count towards the national minimum wage pay at all. On the other hand,

where the actual expenses of an employee fall short of the allowance paid,

such difference may count tow ards the minimum pay.

o0 Deduction for the provision of lodging and board pursuant to the Social
Insurance Fees Ordinance : If it is not (any more) possible to determine the
expenses actually incurred by the employee, an amount equivalent to the
lowest applica ble rate for food and accommodation paid under the Social
Insurance Fees Ordinance shall be deducted. 128 Only the amount remaining
after such deduction shall be taken into account when determining whether
the minimum wage is indeed being paid.

Clarification : Remuneration plus benefits in kind and all -inclusive amounts

Where the employer grants an employee, in addition to the wage, benefits in kind that
have a monetary value, e.g. accommodation and/or meals, such monetary value shall
not be taken into account as a wage component.

Where the employer deducts the cost of benefits in kind (e.g. the cost of employer
provided accommodation) from the wage, then only the sum actually paid to the worker
shall count towards the minimum wage.

In case the employer pays an overall wage that includes both the remuneration for work
and some additional amounts for employees to cover expenses for accommodation and
meals themselves and no further details (regarding the various components of such pay,

the respective amounts where applicable, or the actual provision of board or lodging) are
available, an amount equivalent to the lowest applicable rate for food and
accommodation paid under the Social Insurance Fees Ordinance shall be deducted and
only the remaining amount be taken i nto account for national minimum wage purposes.

Due date

The minimum wage shall be paid on the due date as agreed, but not later than on the

last banking day of the month following that in which the relevant work was performed.

An empl oyer 6s patianspursuprt ® Articke | i 20 MiLoG include payment of the
minimum wage by the last bank working day (Frankfurt am Main) of the month following

the month in which the work was performed, at the latest, not though payment on the

agreed due date.

Q17 : In any of the wage - setting mechanisms, are there specific rules applicable
to posted workers for the determination of the constituent elements of the
minimum rates of pay?

No, not with view on contents, both the statutory minimum wages as well as sectoral
minimum wages are covering both indigenous as well as foreign/posted workers. There
are no explicit special rules in the collective agreements.

128 gection 2 of the Social Insurance Fees Ordinance stipulates the following deductions with regard to expenses
payments: To account for the portion covering the cost of board, a monthly amount of 229 Euro should be
deducted from the overall allowance. The deduction with regard to the portion covering the cost of lodging

should be 223 euros.
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Q18 : How do the differences in the definition of minimum rates of pay impact
income levels of posted workers (also taking into account compensation of
expenses)?

As differences in the definition of minimum rates of pay do not exist within the German
PWA the question is not relevant.

Q19 : In practice, when employers from another country (sending country) post
employees to your country (host country), how do they comply with
requirements of the host country on minimum wage? (e.g. do they have

recourse to the "specific pavaytonmrahnldmumsaamg?c e d als
Do they incorporate various components such as listed above? If so, which

ones?)

According to the assessment of the trade unions, the posting to Germany offers
numerous possibilities  of "wage formation”. Often the intention is to save social security

contributions and taxes and here there are several loopholes and special arrangements

that can be utilized. Often, workers social rights , in particular pensions or unemployment

insurance , are withheld . More "designs" arise by wages being paid in cash  and accounts
are not created . According to the DGB it should be clarified in the regulation that wages
must be fully calculate contributions  and a written statement should be provided in order

to i mprove the transparency and non-cash payment.

According to the cross -sector employer organisation BDA, without having further
information assumes that there might be perhaps i ndividual misbehavior. Therefore the
focus should be on guaranteeing a better implementation of rules and reduction of
misusage and fraud.

The employer organisations in the construction sector (HDB and ZDB) state that no
information is available on this question. However, ZDB in the written statement to our
study made the following statement:

Ailt is a fact, that in practice companies, invol ved
circumvent minimum wages by various techniques. Our member companies in particular

are facing the problem of an increase in bogus self -employment. In su ch a case, a solo -

self -employed would formally establish a construction firm and thus would not be entitled

to receive the minimum wage. In practice however, this person is a dependent worker.

Furthermore, we would like to stress that we continuously recei ve information on cases

where costs for lodging and food/subsistence is included in the minimum wage. Also,

some companies are trying to circumvent the minimum wage, by extending the working

time: While the correct minimum wage will be paid correctly for a n eight hours day, the

worker in fact is required to work up to 14 hours. o

Also the representatives of the Federal Ministry of Labour and Social Affairs are aware of
and concerned about these practices to circumvent legal regulations. With view on those
posting companies that try to comply with the German minimum wage legislation the
Ministry stated that these companies are matching the minimum rates of pay by paying

posting allowances and other financial bonuses that can be included in the minimum

wage. *?°

129 Interview BMAS.
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IV.2. Constituent elements of the minimum rates of pay: the sending country
perspective

Q20 : In practice, when employees are posted from your country (sending country) to
another country (host country), how do their employers comply with requirements of the
host country on minimum wage? (e.g. do they have recourse to the "specific posting

all owanced as a way to reach mini mum sal ary? Djo

such as listed above? If so, which ones?)

Neither employer organisations, trade unions nor the Federal government and experts
were able to provide any detailed information on this issue.

However, since the  Posting of Workers Directive (PWD) , the application of minimum rates
of pay only becomes relevant when otherwise lower premium would be payable. Though
exact data are missing it can be assumed that workers who are employed in Germany
and are sent to another EU country temporarily in most cases are not in the low -wage
sector but highly qualified professionals, often in wage groups outside/a bove the
collective wage agreement (so -c a | | aef@rtadfliche Arbeitnehmer  6.)

With view on lower wage groups there seems to be quite a significant mobility of German
workers in sectors such as hotel and restaurants, tourism, care and hospitals motivated
by higher wages for example in Switzerland, Austria or the Scandinavian and the UK.

While according to most interview partners, it is rather unlikely that most of this labour
migration is taking the form of posting the representatives of the BMAS highlight ed that

they

in the past there have been complaints from Switze
|l abouro from Germany wunder the posting regulation t|

under the mobility of workers agreement with the EU. 130

130 Interview BMAS.
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Terms & Akronyms

Posted Workers Act Arbeitnehmer -Entsendegesetz PWA / AentG
Act on Temporary Employment Arbeitnehmeriiberlassungsges AUG
Business etz

Minimum Wage Act Mindestlohngesetz MiLoG
Collective Agreements Act Tarifvertragsgesetz TVG
Minimum Wage Mindestlohn

Minimum Rates of Pay Mindestentgeltsatze

Minimum Wage Floor Lohnuntergrenze

List of interviews carried out and written statements received for this

study
Organisation / Sector Name of organisation Date Method of
interview
a. Government Federal Ministry of Labour and 06 Aug | Face-to-
Social Affairs(BMAS) face/group
b. Goverment/ Control Federal Ministry of Finance 16 Jul Written
Authority (BMF) /National Liaison Office statement
for Posted Workers
c. Cross-sectoral employer Bundesvereinigung der 29 Jul Face-to-
organisation Deutschen Arbeitgeberverbande face/group
d. German Trade Union DGB 20 Jul Written reply
Federation 29.Jul  |face-to-face
e. Employer organisation / Bundesverband Zeitarbeit 05 Aug | face to face
Agency Work
f.  Trade union/ Agency IG Metall 13. Aug | Telephone
Work interview
g. Trade union / agency Ver.di 17 Jul Written
work statement
h. Employer organisation Arbeitgeberverband Pflege 03. Aug | Telephone
/Care sector interview
i.  Trade union/ care Ver.di 17 Jul Written
sector statement
j-  Employer organisations DSLV Deutscher Speditions - und |27 Aug | face to face
/ Road Transport Logistikverband
k.  Trade union / transport Ver.di 17 Jul Written
sector statement
I. Employer organisation / Zentralverband Deutsches 28 Aug | Written
Construction sector Baugewerbe (ZDB) statement
m. Employer organisation / Hauptverband der Deutschen 26 Aug | Written
Construction sector Bauindustrie (HDB) statement
n. Trade union/ IG BAU 10 Jul face -to-face
construction sector
0. Research University Duisburg -Essen 14 Jul telephone
p. Research Minimum Wage Commission 16 Jul telephone
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DENMARK

l. BACKGROUND INFORMATION

The use of posted workers in the four sectors i_an overview

In Denmark all foreign businesses providing temporary services have to register in the

Register of Foreign Service Providers ( Registret for Udenlandske Tjenesteydelser ), also
known as RUT 3!, The Danish Working Environment Authority can sanction companies

who fail to register. The following types of businesses must register 132.

o0 A foreign company that posts workers to carry out temporary work in
Denmark

0 A Self-employed person who provides temporary services in Denmark

0 A temporary agency that posts workers to carry out temporary work in
Denmark

In relation to posted workers, the register provides a sector -specific overview of the
number of foreign businesses p roviding temporary services in Denmark and hence a
good overview of sectors in which posted workers are engaged. The register shows that

the total number of foreign companies providing temporary services in Denmark has
increased significantly in recent yea rs. Where in 2010 a total humber of 1,490 foreign
businesses were providing temporary services in Denmark, the number had increased in

2014 to 23,123.

RUT ** : All sectors

Year 2010 2011 2012 2013 2014
Number of foreign service 1,490 14,477 22,689 24,636 23,123
providers

The table below shows all sectors, in which foreign companies provide temporary

services, (and that had registered in RUT) in Denmark from 2010 to 2014. The
construction sector is the sector where by far most foreign businesses provi de services.
The number has grown from 1,137 in 2010 to 15,368 in 2014. The transport sector is
significantly smaller. Since 2010 it has grown from 19 companies to 1,388 in 2014, and

is hence the fourth biggest sector of foreign businesses providing servic es in Denmark.
The medical and care sector is one of the sectors where the fewest foreign businesses

are providing services. In 2010 the total number was 0, in 2014 it was 13. A data extract

from June 2015 shows that the number this year so far is 0.

181 https://lindberet.virk.dk/myndigheder/stat/ERST/Reqister_of Foreign_Service_Providers_RUT#faq

32 DANISH BUSINESS AUTHORITY, Business in Denmark, The Register of Foreign Service Providers (RUT),
Who needs to Notify in RUT?: http://businessindenmark.danishbusinessauthority.dk/rut

133 Register of Foreign Service Providers. Search criteria: all sectors
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Sector group/NACE
Section A: Agriculture, forestry
and fishing

Section B: Mining and quarrying
Section C: Manufacturing
Section D: Electricity, gas, steam
and air conditioning supply
Section E: Water supply;
sewerage; waste management
and remediation activities
Section F: Construction

Section G: Wholesale and retail
trade

Section H: Transporting and
storage

Section I: Accommodation and
food service activities

Section J: Information and
communication

Section K: Financial and
insurance activities

Section L: Real estate activities
Section M: Professional, scientific
and technical activities

Section N: Administrative and
support service activities (incl.
temp. work agencies)

Section O: Public administration
and defense

Section P: Education

Section Q: Human health and
social work

Section R: Arts, entertainment
and recreation

Section S: Other service

Temporary work agencies

As for temporary work agencies, these are not specified as an independent sector but are
administrative and support service activities

included in the sector for
in

RUT on temporary work agencies shows that only a few foreign businesses in Denmark
from 2010 1 2014 registered as providing temporary work agency services. In 2010 the

activities

Number of foreign service providers/year

2010
112

4
82

4

19
1,137
19

19

30

45

o

number was 15, in 2014 it had increased to 29.

RUT: Sector search (NACE): 78.20 Tempora

2011
1,165

25
1,076
56

63
10,635
95

82

27

87

133

423

27
42

521

2012
1,005

69
1,958
81

65
17,546
113
226

27

155

169

611

22
97

531

2013
646

26
2,320
64

56
18,417
207
561

18

634

333

620

85

633

2014
548

67
2,201
55

66
15,368
162
1,388

16

1,434

277

745

13
249

515

. A specified search

134 Register of Foreign  Service Providers. Search criteria: all sectors groups

work agencies

%5 Register of Foreign Service Providers. Search criteria: Branch code: 78.20 Temporary work agencies
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Year 2010 2011 2012 2013 2014
Number of foreign service 15 17 20 11 29
providers

Health and care services

Data from RUT shows that there have been very few foreign companies providing
temporary services within the medical and care service sector in Denmark. In the period
2010 i 2014 the only services provided within the sectors concerned hospital activities
(86.10) medical and dental practice activities (86.21, 86.22), other human health
activities (86.9) and other social work activities w ithout accommodation (88.90). The
latest numbers for 2015  ** show that for the moment no foreign businesses are providing
temporary services within the medical and care sector.

RUT®": Branch search on (NACE): (Section Q) 86.10, 86.21, 86.22, 86.23, 86.90,

87.20, 87.30, 87.90, 88.10, 88.91, 88.99.

Year
Branch code/NACE 2010 2011 2012 2013 2014
Section Q: 86.10 Hospital 0 26 21 1 1
activities
Section Q: 86.21 General 0 0 0 0 1
medical practice activities
Section Q: 86.22 Specialist 0 0 0 0 1
medical practice activities
Section Q: 86.90 Other human 0 1 1 1 9
health activities
Section Q: 88.99 Other social 0 0 0 0 1
work activities without
accommodation n.e.c.
Table: Data extract from RUT 138 Numbers shown in the | column are NACE -numbers. The
NACE-numbers are used both in this present study, but also by the RUT -register, and

therefore the relevant sectors mentioned in the study are directly comparable to the
RUT-data.

As shown in the table  above, foreign businesses have mainly been providing temporary
services within the area of hospital activities. However, the Danish Regions (Danske
Regioner) - the employers' organisation for the hospital sector - is unable to provide
specific information ~ on which kind of temporary services foreign businesses have been
performing. They note that most foreign workers are employed directly by the hospitals.

Since the overall number of foreign businesses in Denmark providing temporary services

within the med ical and care sector has been very limited - and for the moment according
to RUT is entirely absent T no further attention is given to this sector in the present
country report.

1% Latest data extract from RUT on foreign business' providing services within the medical and care s ector was
done 18. June 2015.

137 Register of Foreign Service Providers. Search criteria: Branch code: 86.10 (Hospital activities), 86.21
(General medical practice activities), 86.22 (Specialist medical practice activities), 86.23 (Dental practice

activities ), 86.90 (Other human health activities) 87.10 (Residental nursing care activities), 87.20 (Residental

care activities for mental retardation, mental health and substance abuse), 87.30 (Residental care activities for

the elderly and disabled), 87.90 (Other residental care activities), 88.10 (Social work activities without
accomodation for the elderly and disabled), 88.91 (Child day -care activities), 88.99 (Other social work activities
without accommodation n.e.c.). If the number does not appear in the table there have been no foreign
companies who provide services in this area that have registered in RUT in the years 2010 -2014.

138 hitps://erst.virk.dk/rut3/public/ forespoergsel/foretagForespoergsel?id=100006800
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Construction

The table below shows a data extract from RUT on the distributi on across the various
professions within the construction sector of the foreign businesses providing temporary

services.

RUT™: Branch search on (NACE): (Section F) 41.10, 41.20, 42.10, 42.11, 42.12, 42.13,

42.20, 42.21, 42.22, 42.90, 42.91, 42.99, 43.11, 43.12, 43.13, 43.21, 43.22, 43.29,
43.31, 43.32, 43.33, 43.34, 43.39, 43.91, 43.99.
Number of foreign service providers/year

Branch code/NACE 2010 2011 2012 2013 2014
Section F: 41.10 Development of 241 233 350 492 501
building projects

Section F: 41.20 Construction of 240 2,716 4,044 3,986 3,663
residential and non -residential

buildings

Section F: 42.10 Construction of 22 192 158 218 32
roads and railways (discontinued)

Section F: 42.11 Construction of 0 0 0 0 12
roads and motorways

Section F: 42.12 Construction of 0 0 0 3 172
railways and underground

railways

Section F: 42.13 Construction of 0 0 0 2 22
bridges and tunnels

Section F: 42.20 Construction of 10 28 44 32 6
utility projects (discontinued)

Section F: 42.21 Construction of 0 0 0 0 34
utility projects for fluids

Section F: 42.22 Construction of 0 0 0 0 12

utility projects for electricity and

telecommunication

Section F: 42.90 Construction of 18 1304 2,868 2,850 172
other civil engineering projects

(discontinued)

Section F: 42.91 Construction of 0 0 0 0 4
water projects

Section F: 42.99 Construction of 0 0 1 3 207
other civil engineering projects

n.e.c.

Section F: 43.11 Demolition 16 341 546 310 133
Section F: 43.12 Site preparation 3 31 48 82 51
Section F: 43.13 Test  drilling and 1 2 9 2 5
boring

Section F: 43.21 Electrical 49 92 273 318 213
installation

Section F: 43.22 Plumbing, heat 16 46 56 58 63
and air -conditioning installation

Section F: 43.29 Other 36 224 343 496 628
construction installation

Section F:  43.31 Plastering 72 169 333 188 267
Section F: 43.32 Joinery 53 349 773 611 538
installation

1% Register of Foreign Service Providers. Search criteria: 41.10, 41.20, 42.10, 42.11, 42.12, 42.13, 42.20,
42.21,42.22, 42.90, 42.91, 42.99, 43.11, 43.12, 43.13, 43.21, 43.22, 43.29, 43.31, 43.32, 43.33, 43. 34,

43.39, 43.91, 43.99.
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Section F: 43.33 Floor and wall 34 663 783 765 740
covering

Section F: 43.34 Painting and 63 594 966 883 798
glazing

Section F: 43.39 Other building 47 223 3,563 4,993 4,914
completion and finishing

Section F: 43.91 Roofing 46 497 431 331 367
activities

Section F: 43.99 Other 170 919 1,957 1,794 1,814
specialised construction activities

n.e.c.

Table: Data extract from RUT 140 Numbers shown in the | column are NACE-numbers. The NACE -
numbers are used both in this present study, but also by the RUT -register, therefore the relevant
sectors mentioned in the study are directly comparable to the RUT -data.

Road transport

In regards to the transport sector, RUT shows that it is mainly freight transport by road
that is provided as a temporary service by foreign businesses. The number of temporary
services in this area has increased from 0 in 2010 to 1082 in 2014.

RUT*!: Branch search on (NACE): 49.31, 49.39, 49.41, 49.4

Year
Branch code/NACE: 2010 2011 2012 2013 2014
Section H: 49.31 Urban and 0 0 1 1 4
suburban passenger land
transport
Section H: 49.39 Other 0 1 4 2 27
passenger land transport
Section H: 49.41 Freight 0 6 86 240 1082
transport by road
Section H: 49.42 Removal 1 13 9 3 1
services

General note

This study concerns wage -setting mechanisms and minimum rates of pay applicable to
posted workers in the four sectors: construction, road transport, medical and care

services and temporary work agencies. However, as previously described, the use of
posted workers in the medical and care sector has been very limited - and is at the
moment entirely absent T which is why no further attention will be given to this sector.

General question

Q1: To what extent is the minimum wage amount connected to:

0 (local) living costs?

0 average salaries (general / sectoral)?

0 social policies?

o fight against social dumping and protective measures? (e.qg. fair
competition at national or international level between companies?

o other national/international matters?

140 hitps://erst.virk.dk/rut3/public/forespoergsel/foretagForespoergsel?id=100006800

141 Register of Foreign Service Providers. Search cri teria: Branch code:  49.31, 49.39, 49.41, 49.42.
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Denmark has no minimum wage set by law. Instead, minimum wages (as well as working
conditions) are defined in collective agreements negotiated by the trade unions and
employers' organisations.

The agreements are renegotiated every second or third year. The minimum wage levels
negotiated in the agreements are connected to the - at the t ime - present economic
situation in Denmark. In addition, Danish companies' increasing dependency on
international markets also constitutes a strong influence on the wage setting structure as

well as the minimum wages agreed. This is also one of the crucia | elements in the
development towards a more flexible decentralised wage setting structure 142 Thus, the
wage setting mechanism to some extent also reflects the international economic
situation.

Questions in relation to posting

Q2 : How much do posted worke rs earn in practice in each sector considered
(compared to the minimum wage in place in each sector considered)?

See Q3.

Q3 : In practice, what are the wage differences between posted workers and
local workers? Provide an answer per sector. Is there evidence that posted
workers earn (per sector) generally less/more than local workers?

As noted, Denmark has no universal minimum wage. However, foreign companies that
sign a collective agreement or an adoption agreement 143 with a trade union have to pay
wages in accordance with the relevant agreement.

First this implies that Danish companies i as well as foreign companies i are not obliged
to pay the minimum wages as set out in the collective agreements unless they have
signed a collective agreement or an adoption agreement 144,

If a company chooses not to sign an agreement, the trade unions have the right to take
industrial actions such as a strike. In Denmark, the law on posted workers
(udstationeringsloven ) Article 6a ha s been adopted to ensure the social partners' right to
take industrial action to support a claim of getting a foreign business providing temporary
services in Denmark to pay wages equal to the amount paid by Danish companies in the
specific sector. It is a condition that the attention of the foreign business provider has
been drawn to for the most representative collective agreements for the relevant sector,

and to make sure that the wage level is clearly described 195

142 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 761.

143 An adoption agreement is an agreement, which refers to the terms in a collective agreement but specifies

the relevant wages to be paid by a foreign service provider in order to meet the criteria on representativeness

and clarity presente  d in European Court of Justice's Laval -ruling. The adoption agreements T or Laval
Agreements or B Agreements as they are often referred to - can be signed by the foreign service provider
without the company joining an employers' organisation.

144 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udvalget om modvirkning af social dumping" ( Report from the Committee for the prevention of
social dumping ), 2012 , p. 54.

145 Udstationeringsloven Article 6ap  aragraph 1 and 2
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A company that has signed a collective agreement is, on the other hand, obliged to live

up to the provisions in the agreements. In Denmark, there are no official administrative
institutions that help employees claiming their rights according to the agreements.

However, the employees can i assisted by the relevant trade union - bring the case to
court (Arbejdsretten) ¢,

Secondly, it implies that there is not just one but several minimum wages defined in
collective agreements for each relevant sector, and in many cases also negotiated at a
decentr alised company level. Depending on the specific sector, two different types of
wage setting models are used in the collective agreements to define the minimum
wage *’:

1. Normallgn (Normal wage) **®: A fixed rate negotiated centrally and specified in the

coll ective agreements.

2. Minimallen (Minimal wage) *°: A minimal wage negotiated centrally supplemented by
decentralised wage negotiations at company level. Wages negotiated at a decentralised

level are traditionally much higher than the minimal wage set out in the agreements. This
form of wage setting mechanism leaves much flexibility for wages to be adjusted
according to socio -economic factors and the individual company's market situation 150,
Seen from an overall perspective it is the impression of the Centra | Danish Employers'
Association Dansk Arbejdsgiverforening (DA) that posted workers today are covered by
collective agreements to the same extent as Danish workers. While DA has no knowledge

of wages received by posted workers not covered by a collective a greement it is the
impression that the ones covered receive wages comparable to what Danish workers

receive if they are posted either to a Danish company or to an undertaking by a foreign

company in Denmark. An overall estimate by DA is that the wage diffe rence between
local workers and posted workers is 10 -15 per cent ™!,
At the Central Organisation of Trade Unions Hovedorganisationen for fagforeninger (LO)

the impression is that posted workers receive wages below the average that Danish
workers receive. LO  notes, that since Danish wages are often much higher than in
Eastern European countries, posted workers, especially from Eastern European countries,
seem to worry less about being paid below average. Also, being far away from family and

146 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udvalget om modvirkning af social dumping" ( Report from the Committee for the prevention of
social dumping ), 2012 , p. 59.

147 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 93

18 |n the period 1989 i 1993 the share of  workers on normallgn decreased from 35 per cent to 16 per cent.
149 |n the period 1989 i 1993 the share of workers on minimallgn increased from 65 per cent to 84 per cent.

%0 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 76 and 527.

51 This is mainly due to posted workers not receiving a decentralised negotiated wage element when working
on m inimal wage.
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friends often leav es them with fewer obligations, and hence more flexibility in relation to
working hours %2,

A Danish study from 2009 amongst Polish immigrants working in Copenhagen and the

area around the capital of Denmark found that out of the total share of Polish employed
immigrants 19 per cent worked as posted workers for a Polish registered company 153
The study showed that posted workers were the ones having the lowest income and the

highest amount of working hours amongst all the Polish workers 1% The average wage
for posted workers was DKK 103 (EUR 14) per hour and 37 per cent of the posted

workers had 49 working hours or more per week 155

The construction sector
Regarding documentation for wages received by posted workers both the organisation of

trade unions within the construction sector Bygge - og Anlaegskartellet  (BAT) and the
employers' organisation within the construction sector Dansk Byggeri (Danish
Construct ion) mention the so  -called 48-hour meetings . At these meetings 1 initiated by

the unions and stated in the collective agreements 1% _ the employer has to provide

documentation in the form of payslips, contracts etc. to prove that the posted workers

receive wages according to the collective agreements. This implies that both BAT and
Dansk Byggeri have an extensive insight into wages paid i and the challenges in this
regard T to posted workers in Denmark.

The wage -setting model in the construction sector is m inimallgn (minimal wage). A
minimal wage is a centrally negotiated fixed rate supplemented by decentralised wage
negotiations at company level I sometimes also amongst the different teams at company
level. Wages negotiated at decentralised level are tradit ionally much higher than the

157

minimal wage set out in the agreements and there is an extensive use of work on

agreement.

Since most work in the construction sector can be measured, wages are closely tied to
the demand for services and hence the size/amou nt of the production. The wage setting
structure in the construction sector can be seen as quite complex since it is not only
based on a fixed hourly salary, but also depends on decentralised negotiations and pace
of the production. The Danish employers' o rganisation for the construction sector, Dansk

52 UDVALGET OM SOCIAL DUMPING (Committee on Social Dumping), "Rapport fra udvalget om social
dumping” (Report from the committee on social dumping), LO, Hovedorganisation for fagforeninger (Central
Organisation of Trade Unions) Udvalget om soci al dumping, February 2011, p. 37.

%3 The share of Polish workers posted to a foreign company to work in the Copenhagen area is only 14 per cent
if the total number of Polish immigrants 1 and not just the ones employed i is taken into account.

% HANSEN, JENS ARNHOLTZ and HANSEN, NANA WESLEY, "Polonia i Kgbenhavn. Et studie af polske

arbejdsmigranters len -, arbejds - og levevilkar i Kgbenhavn." (Polonia in Copenhagen. A study of Polish labor
migrants' wages, working and living conditions in Copenhagen ), FAOS, LO-Dokumentation, 2009, p. 10, 11,20
and 78.

%5 HANSEN, JENS ARNHOLTZ and HANSEN, NANA WESLEY, "Polonia i Kgbenhavn. Et studie af polske

arbejdsmigranters len -, arbejds - og levevilkar i Kgbenhavn." (Polonia in Copenhagen. A study of Polish labor
migrants' wages, working and living conditions in Copenhagen ), FAOS, LO -Dokumentation, 2009, p. 10, 11,20
and 78.

1% Overenskomsten for byggeriet (Collective agreement in the construction sector) Article 8(A).

57 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 76 and 527.
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Byggeri, notes that posted workers rarely work on agreement but in some cases receive
bonuses.

18 in the

Article 21 in one of the larger current applicable collective agreements
construction sector between the trade union Fagligt Feelles Forbund (3F), which amongst
others organise employees in the construction sector, and Dansk Byggeri, states that the

minimal wage as of 2015 is DKK 118.35 (EUR 15.85) per hour.

A total average of the centralised agreed minimal wage and the decentralised negotiated
wages and agreements is much higher. It is BAT's assessment that an average minimum

wage for a Danish construction worker on a collective agreement is DKK 170 kr. (almost

EUR 23) with an additional 30 per cent, which includes pension, public holidays in
weekdays (SH) and holiday pay. Dansk Byggeri assess the minimum wage to be DKK 180

(close to EUR 24), also with an additional 30 per cent. They however underline that
wages in the construction sector differ between regi ons and depend on the specific tasks
performed and demand.

It is BAT's impression that almost all posted workers receive wages below the average

minimum wage and that they are amongst the 10 per cent of all construction workers

that receive the lowest wag es. One of the reasons for this is that many posted workers

are not able to negotiate a decentralised agreement. BAT stresses that foreign employers

use the minimal wage as a normal wage and pay employees an amount equivalent to the

minimal wage of DKK 118 .35 (with an additional 30 per cent in pension, public holidays

in weekdays and holiday pay). Dansk Byggeri assesses the average minimum wage to be

a bit higher than the minimal wage (DKK 130 -140, which is around EUR 17  -19). They
have noted a change within the last two years where posted workers make higher wage
claims.

BAT and Dansk Byggeri agree that the difference in wages between a Danish construction
worker and a posted worker on a collective agreement accounts to approximately DKK 50
(almost EUR 7)  per hour.

For posted workers working for companies that have not joined an employees'
organisation nor signed a collective agreement but, instead, have signed an adoption

agreement (for an explanation please see note 13) the average wage is also lower tha n
the average wage of a Danish construction worker. However, at DKK 136 (EUR 18) the

wage is higher than the one posted workers covered by collective agreements most often

receive if they have not negotiated wages decentralised at company level.

For post ed workers working on adoption agreements the wage gap therefore seems a bit
smaller in comparison to the wage gap under a normal collective agreement. Depending

on whether the average wage is DKK 170 or DKK 180 the wage gap is DKK 34 (almost
EUR 5) or DKK 44 (almost EUR 6).

Itis BAT's and Dansk Byggeri's assessment that posted workers not covered by collective
agreements in general earn DKK 60 (EUR 8) per hour. However, they stress that they

have limited insight into this. Dansk Byggeri points out that a few specialised posted
workers, not working under a collective agreement, receive rather large wages T
sometimes up to several hundred kroners - because of their high expertise. These are

however the exceptions.

%8 The collective agreement for the construction sector: Bygge - og anleegsoverenskom sten 2014
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Both BAT and Dansk Byggeri assess that onl y a limited share of posted workers do not
work under a collective agreement or an adoption agreement. The establishment of RUT

and the trade union 3F's active role in visiting construction sites and negotiating with the
foreign companies has resulted in t he conclusion of a high number of agreements. In
addition, the increasing use of clauses in contracts within the construction sector,
specifying that employees should be paid according to the relevant collective agreement,

has contributed to this developme nt.

However, LO as well as BAT stress that a pressing challenge is that, in spite of an

increase in the number of foreign businesses signing a collective agreement or an

adoption agreement, such agreements are often not respected. It is their experience that
many posted workers spend more hours on the construction site than the amount of

hours appearing on their payslip and as a result, the actual hourly wages are lower. An

example of this is the recent arbitration case from March 2015 where the Italian

company Cipa was awarded a penalty of DKK 22 million (almost EUR 3 mill.) for
underpayment of 39 workers from Romania, Poland, Italy and Portugal on the
construction site of the Danish metro in Copenhagen 159,

Road Transport
In Denmark, there are three collective agreements on road transportation (concluded
between different trade unions and employers' organisations):

0 The employers' organisation Dansk Transport og Logistik , (DTL) and the
trade union 3F's Transportgruppe  (3F)

0 The employers' organisation Arbejdsgiverforeningen for Transport og
Logistik (ATL) and the trade union 3F's Transportgruppe  (3F)

0 The employers' organisation Kristlig Arbejdsgiverforening (KA) and the

trade union Kristlig Fagforening  (Krifa)

The road transport sector is one of the few sectors where collective agreements are
supplemented by statutory law. The Law on Road Haulage ( Godskgrselsloven ) Article
6(3) defines the rules on freight transport, which the haulier has to comply with in order

to get a licence. The Law on Road Haula ge states that holders of a licence have to follow
provisions on wage and working conditions as laid down by the relevant collective
agreements. Pursuant to Article 6(4) the holder of the licence should be able to provide
documentation of this.

The Law on Road Haulage does not make the collective agreements universally applicable
in the sense that the unions can rely on the law to claim collective agreements with
companies who have not signed one. The trade unions have tried to achieve this, but the
claim was rejected by the courts ~ *%°.

1% HELTOFT, NIKOLAJ and PETERSEN, MATHIAS, "Metrofirma sngd ansatte for 22 millioner i historisk sag"

(Metro Company cheated employees for 22 million in historical case) , Politiken 10. March 2015:
http://politiken.dk/oekonomi/arbejdsmarked/ECE2557289/metrofirma -snoed -ansatte -for-22-millioner -i-
historisk -sag/

10 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Over enstkomster og lovregulering i
baggrund og perspektiver” ( Social dumping. Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 8.


http://politiken.dk/oekonomi/arbejdsmarked/ECE2557289/metrofirma-snoed-ansatte-for-22-millioner-i-historisk-sag/
http://politiken.dk/oekonomi/arbejdsmarked/ECE2557289/metrofirma-snoed-ansatte-for-22-millioner-i-historisk-sag/
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All collective agreements in the sector set out a fixed normal wage (normallgn). In the
collective agreement between DTL and 3F as well as ATL and 3F from 2014 the normal

wage is (as of 1 March 2015) DKK 118.70 (about EUR 16) . With a normal wage at DKK
124.75 (about EUR 17) the amount agreed by Krifa and KA is close to the ones made by

DTL, ATL and 3F. These amounts are only the basic salary excluding any supplementary
(mandatory) allowances.

If supplementary allowances are included, the average normal wage is - as calculated by
DTL - DKK 143.06 (about EUR 19) and by 3F DKK 149.15 (about EUR 20). In addition to

these supplementary allowances, there is a mandatory payment for overtime, working

shifts, inconvenient hours, holid ay pay and pension.  According to 3F this makes up all
together 28.7 additional per cent . Hence, the normal wage I allincluded T adsupto a
total of DKK 192 per hour (about EUR 26) according to 3F and a total of DKK 193.01

(also about EUR 26) according to DTL.

Both DTL and 3F expressed an extensive uncertainty as to how the Posting Directive
(PWD) should be interpreted and applied in regards to several aspects of road transport.

One of the main challenges mentioned by, amongst others, LO, 3F and DTL is t he
violations of the rules on road cabotage 81 Jaid down in  Regulation (EC) No. 1072/2009
Article 8(2) . The perception is that foreign companies regularly exceed the maximum

amount of operations allowed 162 When foreign companies wish to drive more than the

ma ximum amount of cabotage operations in Denmark, they are subject to the PWD and

should provide minimum rates of pay according to the terms and conditions of
employment in Denmark cf. Directive 96/71/EC Article 3(1)(c).

This implies that the unions have t he right to try to get such foreign companies to sign a
collective (or an adoption) agreement. Nevertheless, as noted by the Committee on
Counteracting Social Dumping established by the Danish government, this is in practice
very difficult due to the very short period of time it takes to perform the relevant task in
Denmark. This is also the reason why industrial action makes very little sense in this
relation 3.

While road transport companies subject to the PWD should register in RUT, cabotage
operations, which are in compliance with Regulation (EC) No. 1072/2009 Article 8(2) on
International Road Haulage Market, are exempted from the requirements on notification,
cf. statutory order no. 1517 of 16/12/2010 on the Register of Foreign Services 164,
Neither 3F nor DTL knew of any i officially - posted workers in the road transportation
sector in Denmark. After a review of the companies registered with RUT it was 3F's
assessment, that the companies listed in the register were primarily handling logistics

61 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udvalget om modvirkning af social dumping" ( Report from the Committee for the prevention of
social dumping ), 2012 , p. 140.

%2 A maximum of one to th  ree road cabotage transports are allowed within seven days under specific
circumstances cf. Regulation (EC) No. 1072/2009 Article 8(2).

163 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udvalget ~ om modvirkning af social dumping" ( Report from the Committee for the prevention of
social dumping ), 2012 , p. 142.

184 hekendtgarelse nr. 1517 af 16/12/2010 om Registret for Udenlandske Tjenesteydere Article 1(1)(7)
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and comm unication in relation to international transportation. DTL was unaware of what
kind of services the companies registered were performing.

In addition, it was 3F and DTL's impression that foreign transport companies driving to

and from ports and rail terminals T in accordance with Directive 92/106/EC on Certain
Types of Combined Transport of Goods between Member States T donotregisterin RU T,
though they are obliged to do so according to statutory order no. 1517 of 16/12/2010.

Both 3F and DTL therefore assess that it is most likely that these companies do not

comply with Danish rules on wages and working conditions.

DTL believes that 5 -8 per cent of domestic traffic in Denmark is cabotage and combined
transportation performed by posted workers who are most likely not registered. Since it

is the impression that many foreign companies in this sector do not register - and since
the drivers wo rk alone - gathering information on wages and working conditions is
challenging and knowledge on the subject is limited. It is DTL's assessment that drivers,

who in theory work as posted workers, receive an average pay on EUR 1200 T 1500 per

month. However , DTL have heard of much lower wages, especially in cases of road
transportation from Bulgaria using Macedonian drivers. 3F underlines that it does not
have any precise knowledge of the wage posted workers receive, but that it had heard of
wages at approxi mately EUR 1000 - 1500 per month 65,

While the fixed normal wage is DKK 118,70 i 124,74 per hour (excluding any
supplementary payment and pension etc.), DTL has heard of minimum wages for posted

workers at DKK 40 -50 (about EUR 5 -7) per hour. With the avera ge wage calculated by
DTL in mind at DKK 143,06 (about EUR 19) per hour and 3F's, which is DKK 149,15

(about EUR 20) per hour, the wage gap is up to 90 i 100 DKK (about EUR 12 T 13) per
hour. This is excluding pension etc. which 3F notes is 28,7 per cent, and hence it adds up
to a total of DKK 192 (about EUR 26) per hour according to 3F, and a total of DKK

193,01 (also about EUR 26) per hour according to DTL.

Temporary work agencies

The interviews in the relevant sectors left the impression that posted wor kers working for
foreign temporary work agencies are no longer common in Denmark. Instead of foreign

temporary work agencies sending temporary workers to Denmark, foreign temporary

agency workers are either employed with a foreign temporary work agency reg istered in
Denmark as a Danish agency, working (in theory) according to Danish rules, or they are

affiliated with a Danish temporary work agency. In both cases, the EU workers are no

longer posted in the sense of the PWD.

A large share of the interviewee s indicated that this development was an indirect result
of the introduction of strict rules on wages and working conditions on temporary agency
work by the EU, Denmark and in the collective agreements. In addition, Danish tax rules
adopted in 2012 enhance d the amount of tax to be paid by workers employed by a
foreign company, who were performing a task for a Danish company to which the worker
could as well be directly affiliated 166,

185 DTL and 3F would not convert these monthl y wages received by the drivers to pay per hour. These wages
have no reference to the estimates of hours by DTL and 3F in the next section.

186 Act to amend the Assessment Act, the Act on Withholding Tax and the Act on Personal Tax (Lov om andring
af lignin gsloven, kildeskatteloven og personskatteloven).
http://www.ft.dk/samling/20111/lovforslag/L195/index.htm#dok
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Road transport

Temporary work agencies working within the road transport se ctor have to obtain a
licence in order to operate. This is also the case for foreign temporary work agencies. As

noted previously, the road transport sector is one of the few areas in Denmark where
collective agreements are supplemented by statutory law 167,

All temporary work agencies working within the road transportation sector in Denmark

have to register, be approved by the public Traffic Agency ( Trafikstyrelsen ) and must pay
wages and provide working conditions according to the relevant collective agree ments 8.
As it can be seen from Trafikstyrelsen's web page there are at the moment 16 foreign

temporary drivers work agencies registered 169,

Itis DTL's impression that within the road transport sector it is mainly freight forwarders,

who make use of temporary agency work. Since it is determined by law that minimum

wages have to be in accordance with the collective agreements in the sector, and since
the collective agreements sets out a normal wage - and not a minimal wage i wages for
temporary posted agency workers are comparable to Danish wages.

However, there have been cases where foreign temporary work agencies within the
sector have not p rovided such minimum wages ™. It is 3F's impression that there are
agencies, which do not pay wages according to the minimum wages in the collective
agreements. 3F assesses that posted temporary agency workers driving in Danish
registered vehicles often are paid 25 -30 per cent less than the normal wage in the
collective agreements.

DA notes that a challenge in the road transport sector is the increasing use of one -man
companies '* in Denmark referred to as 'arms -and-legs companies' or ‘falsely self -

employed' "2,

The Green sector

87 The Law on Road Haulage (godskarselsloven) Article 6(3).

%8 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering T
baggrund og perspektiver" ( Social dumping.  Collective Agreements and statutory law 1 bagground and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of
Copenhagen, 2010, p. 9.

189 TRAFIK- OG BYGGESTYRELSEN (Traffic and Construction Authority), Godkendte chauffarvikarvirksomheder"
(Approved temporary driver agencies) , 2015:
http://www.trafikstyrelsen.dk/DA/Erhvervstransport/Godskoersel/Udlejning -af-
chauffoervikarer/Godkendte chau ffoervikarvirksomheder.aspx

1% ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver” ( Social dumping.  Collective Agreements and statutory law T bagground and
perspectives ), Faos Employment Rela  tions Research Centre, Department of Sociology, University of
Copenhagen, 2010, p. 9.

1 Amongst others GLS and Nemlig.com has been accused of using one -man companies: JENSEN, KRISTINE

and HOVGAARD, LAURIDS, "Dine julegaver bliver bragt ud til discountlgn” (Your gifts are delivered at a

discount wage), Fagbladet 3F, 15. December 2012:

http://www.fagbladet3f.dk/ temaer/pakkepost/372bbbd003344a4eb51838883724ffbf -20121215 -dine -julegaver -
bliver -bragt -ud-til -discountloen and DYRBERG, RIKKE, " Kritik: Nemlig.com bruger falske selvsteendige”,

(Criticism: Nemlig.com is using falsely self -employed) , Avisen.dk, 10. November 2014:

http://www.avisen.dk/kritik -nemligcom -bruger -falske -selvstaendige_280141.aspx

172 |n Danish: Arme og ben virksomheder og falske selvstaendige.
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A sector, mentioned by both LO and 3F's Green Group (3F), that has many posted
temporary agency workers is the so called green sector, which includes gardening, plant

nursery, forestry and agriculture. 3F assesses that two thirds of the 6000 - 7000 workers
in this sector are employed under terms similar to temporary agency work. Though it is

hard to prove, 3F notes that many of these companies deliberately circumvent rules by

not registering in RUT. This is done by registering as a Danish company with the sole
purpose of avoiding RUT so that it is harder for the trade unions to find such companies,

or by systematically closing and restarting companies and changing the company name.

The employers' organisation in the green sector Gartneri - Land- og Skovbrugets
Arbejdsgivere  (GLS-A) does not agree on this. They acknowledge that there are posted
workers (however, not working as posted temporary agency workers) and a large

amount of small independent companies or enterprises, but GLS -A underline s that these
should not be mistaken for temporary agency workers.

GLS-A notes that the important difference is that a company hiring a temporary agency

worker has other responsibilities concerning wages and employment conditions than it

has if it hires an  enterprise. 3F does not believe in this dichotomy and stresses that they

see it as a deliberate way for the companies to circumvent the rules on temporary

agency work, which are more favourable to the worker.

The green sector is covered by three collectiv e agreements between GLS -A and 3F:

o0 The Gardening and Nursery Agreement ( Gartneri og
planteskoleoverenskomst )

0 The Forestry Agreement (  Skovbrugsoverenskomsten )

0 The Agricultural Agreement ( Jordbrugsoverenskomst )

The collective agreements have a normal wage (normallgn) close to DKK 130 (EUR

17,41) per hour plus an additional 32,87 per cent. This includes pension, sick pay,
maternity allowance, holiday pay, public holidays and a so called ‘free choice pool'
(money s et aside, which the workers once a year can choose to either have paid in cash

or be included in their pension).

It is 3F's assessment that posted temporary agency workers in this sector are typically

paid below the normal wage. 3F argues that it has proo f of this through pay checks and
notes that they have seen examples of posted temporary agency workers being paid as

little as DKK 17 (EUR 2,28) per hour. 3F believes the average wage for posted temporary

agency workers to be close to DKK 60 (EUR 8,05) per hour, but it is steadily decreasing.
As mentioned, GLS -A does not know of any posted workers working for foreign
temporary work agencies. However, they note that posted workers working under an
enterprise are often paid 30 -40 per cent below the minimum wa ge in the collective
agreements.

According to 3F the pay gap between the normal wage in the collective agreements and
the wages, which posted temporary agency workers receive, is close to DKK 70 (EUR
9,39) per hour.

Both 3F and GLS -A note that almost no posted workers are covered by collective
agreements or adoption agreements in the green sector.

The construction sector

Both BAT and Dansk Byggeri mention that there are many temporary agency workers in

the construction sector, but that only a few of the m are posted workers. According to
Dansk Byggeri one of the reasons for this is, as previously described, the Danish tax

rules in relation to posted temporary agency workers. But, as with many other sectors,
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the construction sector has also experienced a r ise in the use of one -man companies,
which Danish companies are often accused of orchestrating 73,

Private services

3F, that organises cleaning workers, stresses that, to its knowledge, the use of foreign
temporary agency workers is very limited. It is underlined that it is almost exclusively
Danish temporary agencies, which are used in the sector.

The industry
The trade union 3F's Industry Group also notes that posted temporary agency workers
are used very rarely. Instead, the industry uses Danish temp orary work agencies i which

might employ workers from other EU Member States.

The reasons given are, among others, the strict rules on wages and working conditions

when using temporary agency workers, which lessen the incitement to use foreign
agencies. E U rules, Danish legislation and collective agreements are highlighted as the
basis of this. In addition, the industry sector had already in the collective agreements

from 1993 enrolled a provision on emergency procedures in relation to disputes on
foreign  workers wages and working conditions 174" which by both the employers'
organisation Dansk Industri  (DI) and 3F are seen as very useful s,

Q4: In the temporary work agencies sector, could you describe who the "final
users" of posted workers are?

In the interviews, the final users are described as:

- Road Transportation: freight forwarders and larger Danish transport

companies.

- Construction: Larger construction sites without clauses on minimum
wages.

- The green sector: Mainly forestry companies, gardening a nd packing.

Q5 : Is Directive 96/71/EC of the European Parliament and of the Council of 16

December 1996 concerning the posting of workers in the framework of the

provision of services (hereafter APWDO) i mpl e
comply with min imum protection set by Article 3(1)(c) or is a broader

protection granted to posted workers?

ment ed

173 JENSEN, KLAUS BUSTER, "SKAT afslarer ny gstfidus”, (Tax authorities reveals new East -scam), Fagbladet
3F, 19. June, 2012:  http://www___.fagbladet3f.dk/nyheder/fagligt/d728b70a92ac4a8a9c7565a9ebd4308d -
20120619 -skat -afsloerer -ny-oestfidus and ANDERSEN, SOREN KAJ and PEDERSEN, KLAUS, "Social dumping.
Overenskomster og lovregulering T baggrund og perspektiver" ( Social dumping. Collective Agre ements and
statutory law 7 background and perspectives ), Faos Employment Relations Research Centre, Department of
Sociology, University of Copenhagen, 2010, p. 7.

174 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver" ( Social dumping.  Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 9.

5 ANDERSEN, S@REN KAJ and PEDERSEN , KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver” ( Social dumping.  Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 13.
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Is the PWD applied in all sectors to the same extent or does implementation vary
according to specificities of certain sectors?

PWD sets out in Article 3(1) that the Member States can regulate working and
employment conditions mentioned in Article 3(1)(a -g) by law, regulation, administrative
procedures or by collective agreements or arbitration awards, which have been declared

univ ersally applicable in relation to the activities mentioned in the annex to the directive.

However, PWD Article 3(8)(2) states that:

"In the absence of a system for declaring collective agreements or arbitration awards to

be of universal application within the meaning of the first subparagraph, Member States
may, if they so decide, base themselves on collective agreements or arbitration awards
which are generally applicable to all similar undertakings in the geographical area and in
the profession or  industry concerned, and/or collective agreements which have been
concluded by the most representative employers' and labour organisations at national
level and which are applied throughout national territory."

Hence, regulating wages does not have to be d one by law or universally applicable
collective agreements. Instead, Denmark can leave it to the social partners to regulate
minimum wages by the use of collective agreements. After the European Court of
Justices' (ECJ) ruling C -341/05 in 2007 (the Laval r uling), it was clear that in order for

the Member States to apply PWD Article 3(8) the Member States had to "decide" to use

collective agreements *’®. The Laval ruling also concluded that "Member States (&)
not entitled (é) t o i mpos e lished in othed éMenbark Stateg s estab
negotiation at the place of work, on a case -by-case basis, having regard to the

qualifications and tasks of the employees, so that the undertakings concerned may
ascertain the wages which they are to pay their posted workers." !

In Denmark the Laval ruling led to the adoption of Article 6a paragraph 1 and 2 in the

Posted Workers law ( udstationeringsloven ), that states that wages in Denmark are
regulated by collective agreements and that industrial action against foreign servic e
providers T as well as Danish i can be taken to conclude a collective agreement. The law
specifies that it is a prerequisite  for initiating industrial action that the foreign service
provider has been "referred to the provisions of the collective agreeme nts concluded by
the most representative employers in Denmark", and that these collective agreements
provide the necessary clarity on which specific wages the foreign service provider should

pay.

In order to meet the criteria on representativeness and cla rity the trade unions in all
sectors have designed adoption agreements referring to the relevant collective
agreements. In sectors using the minimum wage, a fixed wage is noted in adoption
agreements. Adoption agreements can be signed by the foreign servic e provider without
the company joining an employers' organisation.

Hence, the Law on Posted Workers ( udstationeringsloven ) ensures that the use of
collective agreements in relation to posted workers is in compliance with the PWD.

176 ECJ C-341/05 paragraph 66.
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For further elaboration on disputes on components to be included in the minimum wage
please see the section concerning constituent elements of the minimum rates of pay for
posted workers.

The procedure described above is applicable to all situations in which a foreign service
provider post workers to Denmark (Udstationeringslovens § 1). Denmark has thus used
the possibility in PWD Article 3(10) to extend the minimum protection of posted workers
to other activities than those referred to in the Annex, hence providing a broader
protection to posted workers.

Q6: To what extent is the subject of the minimum wage for posted workers
(both directions: as hosting state and sending state) an issue of particular
concern for social partners, policy makers, companies (domestic/foreign)? Fo r
which fields of study i s it a research topi]lc
Provide concrete examples.

The issue of minimum wages for posted workers has been receiving much attention in
Denmark since the accession of the Eastern European countries to th e EU. The debate on
minimum wages for posted workers is part of an ongoing discussion on social dumping

and its consequences for the Danish Model and welfare state.

Already in the period from 2004 T 2009 when the Eastern Agreement (Jstaftalen) was
still in force it became evident that posted workers and temporary agency workers
experienced far more challenges in regards to wages and working conditions than EU
workers employed directly by Danish companies mr

These new challenges to the Danish Model have sparked an ongoing debate, which most
often has peaked in the process prior to the negotiations of the collective agreement
concluded in 2007, 2010, 2012 and 2014, but also in relation to the latest election to the
national parliament (  Folketinget ).

The trade unions often initiate the debates in which they express concern that the use of

posted workers contributes to be a downward pressure on wages. The main purpose of
the debates has been to put pressure on the employers' organisations to get them to
agree to a number of initiatives aiming at curbing what the unions see as an increase in

the exploitation of posted workers. Hence, since 2007 a number of initiatives to prevent

social dumping have been introduced in the collective agreements.

Already i n 2010 at the run  -up to the negotiations on the agreements both the chairman
of 3F's construction group and the chairman of 3F's transport group said that it was an
issue of great concern amongst the union members, which should be given top priority at

the negotiations on the collective agreements s,

7 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
background og perspektiver" ( Social dumping. Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 4.

1”8 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver” ( Social dumping . Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 3.
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The social partners in Denmark support the Employment Relations Research Centre at

the Department of Sociology at University of Copenhagen, that provide in depth surveys

on The Danish Model, including studies o n wage and working conditions for posted
workers.

As for the Danish government, there is a widespread support for The Danish Model and

an understanding of the challenge posted workers constitute. This spring T just before
the Danish election to the natio nal parliament ( Folketinget ) the Social Democratic Party,
(Socialdemokraterne ) T at the time the leading party in government - launched a
campaign called 'Danish wages for Danish work' ( Dansk Ign for dansk arbejde ), which
presented new initiatives to preve nt ‘wage pressure' and 'social dumping'. Some of the

top priorities were new initiatives on illegal cabotage, prevention of illegal work and

continuing financial support for the fight against social dumping e,

WAGE -SETTING MECHANISMS

1.1. A better understandin g of minimum wage - setting mechanisms

Q7: Which types of legal instruments/practices are used to set minimum
wages? Describe in details the mechanism(s) used.

0 Statutory provisions

0 Law, regulations or administrative provisions

o0 other administrative practices (e.g. "social clauses" in public
procurement rules)

Collective agreements

collective agreement wi t h istatutoryo
extension)

cross -industry

multi -sectoral, sectoral

local (regional, community...)

com pany or infra  -company (e.g. establishment level)
management unilateral rules

arbitration awards

0 other mechanisms/practices

o O

O O O O O o

Which collective agreement are (or may be) universally applicable within the
meaning of Article 3(8) PWD?

In Denmark the wage setti ng system is set up by collective agreements between trade
unions and employer's organisations; a system typically referred to as "The Danish Model'
(Den danske model ).

The Danish Model is based on a long tradition of negotiations between the Danish social
partners and is legitimised by strong labour market organisations with high membership

1% THE SOCIAL DEMOCRATS (The Danish Social Democratic Party), "Dansk Ign for dansk arbejde” (Danish
wages for Danish work) , Socialdemokraterne, 2015.

18 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver” ( Social dumping.  Collective Agreements and statutory law i bagg round and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 6.
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rates (around 67 per cent of the Danish labour force are members of a trade union 181y,
The high density in the bargaining coverage implies that practically all of t he Danish
labour force (80 per cent ') is covered by an agreement  ®%. Only in areas where workers
traditionally have not been covered by collective agreements - e.g. white -collar workers -
and in some cases related to EU regulated areas, statutory provisions have been
introduced 8.

A total number of 565 collective agreements are negotiated, some at sector level (about
100) but most at company level. The 30 biggest agreements cover 75 per cent of the
workers in the private sector.

Collective agreements are neg  otiated centrally at national level for each sector and
contain elements of both centralised and decentralised structures. While in some sectors

the negotiations solely take place at central level, most of the agreements contain top -
down regulation combine  d with decentralised wage bargaining 185 The agreements are
renegotiated every second, third or fourth year depending on the national economic

situation *®®. It has been argued that companies generally have an interest in longer
agreements providing a more pred ictable environment, while employees prefer shorter
agreements, which are easier to adjust 187,

Some believe that the system, to some extent, is moving towards a multi -level regulation
based on collective agreements, individual agreements and legislation as well as
centralised and decentralised bargaining and an increasing internationalisation T mainly

coming from the EU %8,

In line with The Danish Model, most EU regulation that touches upon remuneration of
workers is in Denmark implemented through collectiv ely bargained agreements between
Danish trade unions and employee organisations. However, this implementation strategy
presupposes that the two parties are able to reach agreements. If they fail to, the Danish

81 DANISH BUSINESS AUTHORITY, Business in Denmark, The Danish Labour Market Model:
http://businessindenmark.danishbusinessauthority.dk/danish -labour -market -model

82 DANISH BUSINESS AUTHORITY, Business in Denmark, The Danish Labour Market Model:
http://businessindenmark.danishbusinessauthority.dk/danish -labour -market -model

8 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 28 -29.

184 THE DANISH MINISTRY OF EMPLOYMENT, "The Danish Labour Market":
http://uk.bm.dk/en/Themes/The%20Danish%20Labour%20Market.aspx

185 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt il barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settleme nt or renewal ),
2006, p. 28 -29.

18 BJERREGAARD, JAKOB KRARUP, "Derfor geelder ny overenskomst tre &r" (The reason why the new collective
agreement is valid for three years), Ugebrevet A4, 21. February 2014:  http://www.ugebreveta4.dk/derfor -
gaelder -ny-overenskomst -i-tre -aar_19430.aspx

187 RITZAUS BUREAU, "Industrioverenskomsten er pa plads: Aftalen er trerig”, (Collective agreement for the
industry is in place: the agr eement covers a period of three years), Information, 9. February 2009:
http://www.information.dk/telegram/487542

8 DUE, JESPER and MADSEN, JBRGEN STEEN, “Fra storkonflikt til barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, pp. 45 -68.
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politicians must interfere and find a politica | solution to ensure that the directive is
rightfully implemented 89,

As previously described, the road transport sector is one of the few areas in Denmark
where collective agreements are supplemented by statutory law, cf. The Law on Road
Haulage ( godskarselsloven ), Article 6(3). However, this law does not make the collective
agreements universally applicable in the sense that the unions can rely on the law to
claim collective agreements with companies who have not signed one.

Denmark has adopted  the ILO 94 on Labour Clauses but interprets it in the light of EU
regulation .

Q8 : If there are several layers of minimum wage - setting mechanisms, how do
they interact? (e.g. which one applies by priority? Are they combined and if so,
how?)

There are not several layers of minimum wage -setting mechanisms. However, as
previously described, two types of wage setting models are used in the collective
agreements to define the minimum wage 1. Normallen (Normal wage) %2, which is a
fixed rate negotiated centrally and specified in the collective agreements and Minimallgn
(Minimal wage) ', which is a minimal wage negotiated centrally supplemented by
decentralised wage negotiations at company level.

When collective agreements are bargained, it is the tradition within the private sector
that the two largest parties on respectively the minimal wage and normal wage area
complete their negotiations first on the so called 'break through agreements'

(gennembruds -overenskomsterne ), which set out the overall guidelines for th e LO-DA
area. For the minimal wage area, this is the employers' organisation Dansk Industri  (DI)
and on behalf of the trade unions, it is CO-Industri . For the normal wage area the
negotiations are between DI and the trade union 3F Transport .

The 'breakthrough agreements' set out the wage level for the rest of the negotiations on
the collective agreements. Traditionally the rest of the collective agreements do not
exceed the level set out by the 'breakthrough agreements’, but adjust to the current

189 MADSEN, JBRGEN STEEN; ANDERSEN, S@REN KAJ and DUE, JESPER, "Fra centraliseret decentralisering til

multiniveau regulering. Danske arbejdsmarkedsrelationer mellem kontinuitet og forandring" ( From
decentralization to multi  -level regulation. Danish industrial relations between continuity and change ), 2001 and
DUE, JESPER and MADSEN, JBRGEN STEEN, "20 ar med den danske model" (20 years with the Danish model)

Tidsskrift for arbejdsliv, 15. arg., nr. 1, 2013.

10 UDBUDSPORTALEN (Public portal for public tenders), " Kan en kommune stille krav om at fglge danske
overenskomster?" (Can a municipality require that Danish collective agreements are followed?), Notat, April
2011:
http://www.udbudsportalen.dk/Documents/Udbudsportalen/Medarbejderh%C3%A5ndtering%202/Kan%20en%
20kommune%20stille%20krav%200m%20at%20f%C3%B8lge%20danske%20overensko mster.pdf

91 DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt il barselsfond. Den danske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 93

192 |n the period 1989 i 1993 the share of workers on normallgn decreased from 35 per cent to 16 per cent.
193 |n the period 1989 i 1993 the share of workers on minimallgn increased from 65 per cent to 84 per cent.

19 DANSK INDUSTRI (Danish Industry) (DI), Negotiations on OK2014 (Nego tiations on the collective
agreements 2014): http://di.dk/Personale/Personalejura/OK2014/Forhandling/Pages/Forhandling.aspx
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situation on the market. This implies that most collective agreements in this area are
negotiated within the same period of time and for the same period of time. This ensures

a rather stabile situation in the labour market; either no one is in peace or eve ryone is at
peace.

Q9: To what extent do differences in wage -setting mechanisms influence the

level of minimum wages? To what extent do wage -setting mechanisms
influence whether all workers are effectively ensured to receive the minimum

wages? What groups /what share of workers do not receive the minimum

wages, and what reasons can be identified?

Since Denmark has no statutory law on minimum wages, and collective agreements are

not mandatory, there is no guarantee for posted workers to receive a minimum wage.
However, the establishment of the RUT register, which provides the trade unions with
access to information on foreign companies providing services in Denmark 19 "and the

trade unions right to take industrial action in order to get companies to sign an
agreement has - to some degree - proven effective.

Both the employers' organisations and trade unions mention posted workers as the most

vulnerable group with the lowest wages. The social partners describe that posted workers

in general receive below the minimum wages set out by the collective agreements and

below wages received by EU workers directly employed in Danish companies 1% A Danish
study from 2009 found that a large part of the Polish posted workers working in the
Copenhagen area had an informal relation to the labour market, or were in 'the grey

area'. This meant that their employment, in various degrees, did not involve elements

such as receiving their payment in a bank account or having a contract with a

company **’. Another study concludes that E astern European workers ', in comparison to
Danish workers, in general receive lower wages and have worse working conditions 199,

It is DA's impression that workers posted for a company to an establishment or
undertaking owned by this company receive wages si milar to Danish employees working
at the same company receive. As for posted workers working for an enterprise, DA
believes it depends on whether the worker is covered by a collective agreement or an
adoption agreement. DA assesses that the ones covered by a collective agreement or an

1% ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering T
baggrund og perspektiver" ( Social dumping.  Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Depar tment of Sociology, University of
Copenhagen, 2010, p. 7.

1% ARNHOLTZ HANSEN, J. and KAJ ANDERSEN, S., "@steuropzeiske arbejdere i bygge - og anlaegsbranchen.
Rekrutteringsstrategier og konsekvenser for lgn -, anseettelses - og aftaleforhold" (  Eastern European wo rkers in
the construction industry. Recruitment strategies and consequences for wages, employment and contractual

conditions ), Faos, Employment Relations Research Centre, Department of Sociology, University of Copenhagen,

2008, chapter 4.

197 HANSEN, JENS AR NHOLTZ and HANSEN, NANA WESLEY, "Polonia i Kgbenhavn. Et studie af polske

arbejdsmigranters len -, arbejds - og levevilkar i Kgbenhavn." (Polonia in Copenhagen. A study of Polish labor
migrants' wages, working and living conditions in Copenhagen ), FAOS, LO -Dokumentation, 2009, p. 54 -56 og
67.

1% Not posted workers but migrants from Eastern European countries.

199 LARSEN, TRINE P., "Insidere og outsidere. Den danske models raekkevidde", (Insidere and outsidere. The
scope of the Danish model) , Jurist - og @konomfor bundets Forlag, 2011 , p. 128.
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adoption agreement receive the relevant normal wage or a wage close to the minimal

wage i depending on the sector.

A study from 2011 on Eastern European migrants 200 concludes that migrants covered by
a collective agreement in general receive higher wages and have better working
conditions than those not covered  ?°*. In addition, it found that in some ways the Danish
collective agreements are made in ways which improve the Eastern European migrants'
working conditions.

LO underlin es that a big challenge is that foreign companies often do not comply with the
collective agreements (both normal and adoption agreements) they have signed. The
Danish study from 2009 on Polish posted workers showed that the experience amongst
posted worke rs was that they were often not paid for the work they performed

that many 1 both posted and not posted Polish workers who were covered by a collective
agreement 1 did not receive the minimum wage 293 This was, as described previously,
the case atthe ¢ onstruction site at the Danish metro.

202 and

LO, 3F and BAT have seen examples of foreign companies including highly priced food,
transport and accommodation as part of the wages. Others, they say, provide payslips

with the correct amount but request either that the posted workers work more hours
than noted on their payslip, or that they return part of the wage in cash.

The unions have not succeeded in recruiting posted workers 204 to the extent they wished
for - though BAT notes that in some areas of the sector it has improved. A study
estimated that only 2 -4 per cent of Eastern European workers 205 are members of a
union 2% . One of the reasons for this is that posted workers in many cases do not make

the same wage claims as workers employed by Danish companies, but als o that many of
them find it hard to understand The Danish Model. However, BAT stresses that it is also

their impression that many posted workers do not join a union, because they fear it will

get them fired.

Neither the trade unions nor the employers’ organisations are aware of the number of
posted workers, who are not covered by a collective agreement or an adoption
agreement, and hence do not receive minimum wages according to the agreements. A

290 Not posted workers but migrants from Eastern European countries.

201 | ARSEN, TRINE P., "Insidere og outsidere. Den danske models raekkevidde", (Insidere and outsidere. The
scope of the Danish model) , Jurist - og @konomforbundet s Forlag, 2011, p. 128 and 129.

202 HANSEN, JENS ARNHOLTZ and HANSEN, NANA WESLEY, "Polonia i Kgbenhavn. Et studie af polske
arbejdsmigranters len -, arbejds - og levevilkar i Kgbenhavn." (Polonia in Copenhagen. A study of Polish labor
migrants' wages, working and living conditions in Copenhagen ), FAOS, LO -Dokumentation, 2009, p. 80 and 83.

203 HANSEN, JENS ARNHOLTZ and HANSEN, NANA WESLEY, "Polonia i Kgbenhavn. Et studie af polske

arbejdsmigranters len -, arbejds - og levevilkar i Kgbenhavn." (Polonia in Copenhage n. A study of Polish labor
migrants' wages, working and living conditions in Copenhagen ), FAOS, LO -Dokumentation, 2009, p. 91.

204 | ARSEN, TRINE P., "Insidere og outsidere. Den danske models raekkevidde", (Insidere and outsidere.  The
scope of the Danish model ), Jurist - og @konomforbundets Forlag, 2011 , p. 128 and 221.

205 Not posted workers but migrants from Eastern European countries.

206 KLINKEN, JENS ANTON TINGSTR@M, “Ekspert: Ny lov kan modvirke lgntrykkeri", (Expert: New law may
discourage sweating system) , Politiken, 11.  August 2010:  http://politiken.dk/oekonomi/ECE1033480/ekspert -
ny -lov -kan -modvirke -loentrykkeri/
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study from 2011 shows that among Polish workers 38 per ce nt answered that they were
covered by a collective agreement, 13 per cent said they were not, 28 per cent said they

were not aware of whether they were covered and 19 per cent noted that they were
unaware of what a collective agreement is. The study underl ined that it was hard to say
if Polish workers were actually covered or not to the same degree as Danish workers.
However, being unaware of whether they were covered by a collective agreement or not,

could indicate that they did not know what wages and wor king conditions they were
entitled to 2%",

As for the road transport sector 3F notes, that it has never signed a collective agreement
or adoption agreement with a foreign company.

In the green sector 3F explains, that getting foreign temporary work agencie s to sign
collective agreements or adoption agreements is extremely difficult. Their experience is
that companies, with whom they have initiated a dialog, simply disappear and start up
with a new name, but the same employees are assigned. GLS -A also notes, that within
the green sector almost no foreign companies sign collective agreements. However, they
stress that this is mainly because very few foreign temporary work agencies provide

services within this area. Instead, foreign companies register in Denmar k. LO argues,
that this is often done deliberately to circumvent rules on temporary agency work, which

are seen as more strict 1 both when it comes to EU rules and national rules.

Another challenge mentioned both by 3F, LO and BAT is that many posted work ers are
encouraged to register as small one -man -companies by their employer, and are hired in,

while they actually continue to work in the same position as they did as an employee.

This is done with the sole purpose of circumventing Danish rules on tempora ry agency

work and to avoid signing collective agreements 208

, they note.

Dansk Byggeri and GLS -A's impression is that the unions are twisting the facts since they
cannot sign collective or adoption agreements with one -man enterprises, and hence
presents th em as frauds. Instead, they argue that these companies to their knowledge

are genuine enterprises.

As previously noted, it is the impression at LO that many posted workers do not object to

wages lower than the minimum wages in the collective agreements, s ince th wages they
receive is still much higher than the wages in their country of residence. Assistant
professor Jens Arnholtz Hansen, who has done research on posted workers in Denmark,
assessed in 2010 that many EU workers from Eastern European countrie s were satisfied
with only DKK 50 (EUR 6,7) an hour 209

Hence the interviews leaves the impression that while some posted workers are paid
according to the minimum wages in the collective agreements it is still a challenge in

207 | ARSEN, TRINE P., "Insidere og outsidere. Den danske models raekkevidde", (Insidere and outsidere. The
scope of the Danish model) , Jurist - og @konomforbundets Forlag, 2011, p.112 -114

28 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udva Iget om modvirkning af social dumping" ( Report from the Committee for the prevention of
social dumping ), 2012, p. 27.

209 KLINKEN, JENS ANTON TINGSTR@M, "Ekspert: Ny lov kan modvirke Igntrykkeri", (Expert: New law may
discourage sweating system) , Politiken, 11. August 2010:  http://politiken.dk/oekonomi/ECE1033480/ekspert
ny -lov -kan -modvirke -loentrykkeri/
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many sectors to get the foreig n companies to either sign a collective agreement or an
adoption agreement or pay wages according to these.

From the interviews with the trade unions it seems that it is particularly posted workers

in the sectors with collective agreements on normal wage

the road transport sector and temporary agency work in the green sector. One of the
reasons given for this is that both sectors are characterised by work places with fewer

people employed and a greater amount of tasks perf
without colleagues.

The trade unions note that this makes it more difficult for other

employees to demand equal terms, collective agreements or report violations of wages or

working conditions.

A challenge for the trade un ions is to get the companies to actually comply with the rules
since the companies are often only in the country for a short period. In addition, when
foreign companies do not pay the rightful wages the unions have great trouble in

securing the correct wag  es back for the posted workers

210

, that are exposed; this includes

ormed alone by the posted worker

minimum wage according to:

Q10 : To what extent do the wage -setting mechanisms differentiate rules on
o0 Empl oyeebds conventional cl assi fi
o Empl oyeebds personal situation (e.

skills, specific working conditions, etc.),

o Employment policies: type of working contract (e.g. low
number of hours [ week), personoés
to -work measures leading to lower minimum wages), labour
market situation (e.g. lower minimum wages in regions
affe cted by a high unemployment rate), etc.

0 Other criteria

cat
g .

e-n

on,
young/
npl oyab

Construction

BAT and Dansk Byggeri note that there are very few seniority provisions in the collective
agreements in the constructions sector. Instead, the agreements allow the workers to
negotiate hi gher wages if they have skills that are in demand.

Road transport

In the road transport sector wage -setting mechanisms differentiate rules on minimum

wage according to:
0
o}

The size of the truck and whether it has a trailer.

Seniority: After 9 months of employment there is a supplementary
allowance

Skills

Age: triggered under or above age 17 and at 18 or above. Pension from

20 years.

Temporary agency work/The green sector

In the green sector wage  -setting mechanisms differentiate rules on the minimum wage

according to:

210 UDVALGET OM MODVIRKNING AF SOCIAL DUMPING (The Committee for the prevention of social dumping),
"Rapport fra udvalget om modvirkning af social dumping" ( Report from the Committee for the prevention of

social dumping ), 2012,

p. 28.
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0 Seniority: triggered after one, three or five years of employment (3F
notes, that this is never used in relation to posted workers due to their
short period of employment)

o0 Part-time/fulltime

o Skills
0 Age: triggered under or above age 17 and at 18 or above. Pension from 20
years.

0 Part-time (less than 30 hours a week): DKK 88 gre (EUR 0.12) per hour.

Q11: Over the last 20 years, what have been the structural evolutions in the

recourse to minimum wage - setting mechanisms? (e.g. a move from cent ralised
to company agreements or vice -versa, the emergence of specific rules for

posted workers etc.) What are the underlying causes of these evolutions?

Denmark has what is typically called centralised decentralisation. As described previously
it has bee n argued by some that the system - to some extent T is moving towards multi -
level regulation 2",

Most of the interviewees found that within the last 20 years there had been no change
with regards to centralised agreements within the private sector. DA notes that a move
towards minimal wages instead of a normal wage has taken place and hence a move
tow ards more decentralisation. This development is mainly due to increasing
international competition, which has particularly accelerated in the sectors using normal
wages. In order for businesses in these sectors to stay competitive many have
introduced the  use of agreement.

Q12 : How is the monitoring and adjustment (re - evaluation) of minimum wages
organised within each wage -setting mechanism? (e.g. when and how is it
decided by the law or by the relevant sectoral collective agreement to
increase/reduce min imum wage?) Is there an automatic indexation rule? Which

criteria are taken into account when deciding on changes of the minimum wage

level?

lllustrate with concrete examples taking into account the four sectors and the
various wage - setting mechanisms.

As previously described, minimum wages are established through collective agreements
usually negotiated every second or third year. The last negotiations were in 2014, and
the next will be in 2017. The current collective agreements cover the period 1 March
2014 i 28 February 2017.

The level of minimum wages negotiated in the agreements is connected to the present
economic situation in Denmark. In addition, Danish companies' increasing dependency on
international markets also constitutes a strong influence o n the minimum wages agreed
and has been one of the crucial factors in the development towards a more flexible

21' DUE, JESPER and MADSEN, JBRGEN STEEN, "Fra storkonflikt til barselsfond. Den dan ske model under
afvikling eller fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, pp. 45 -68.
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decentralised wage setting structure 212 Thus, the wage setting mechanism to some
extent also reflects the international economic situation.

As previously described, it is the tradition within the private sector that the two largest

parties with regards the minimal wage and normal wage area complete their negotiations

first on the so called ‘breakthrough agreements' ( gennembruds -overenskomsterne ),
which set out the overall guidelines for the LO -DA area. These ‘'breakthrough
agreements' set out the wage level for the rest of the negotiations on the collective
agreements. Traditionally the rest of the collective agreements do not exceed the level

set out by the 'breakthrough agreements’, but adjust to the current situation in the

market.

1.2. Minimum wage -setting mechanisms in the context of posting of
workers

Q13 : What could be the impact of an extension of the scope of Article 3(1) PWD
with regard to the instruments allowed to set rules in terms of the minimum
rates of pay applicable to posted workers (i.e. extension to collective
agreements that do not meet the criteria as laid down in Article 3(8) second
subparagraph first and second indent PWD)?

o To what extent would it increase/decrease in practice the
number of posted workers covered by the minimum rates of
pay?

o To what extent would it increase/decrease in practice the
minimum rates of pay of posted workers? If so, would the
increase/decrease be sig nificant in terms of income?

0 To what extent would the extension be easy to implement (and
to control) from an administrative point of view?

o To what extent would the extension be a source of additional
costs for the sending companies and would impact their
competitiveness in your country?

o To what extent would it reduce the displacement effect on local
undertakings and labour force?

PWD Article 3(8) allows for the use of collective agreements. As previously described,
Denmark has used the possibility in PWD Article 3(10) to extend the minimum protection
of posted workers to other activities than those referred to in the Annex, hence providing

a broader protection to posted workers. Hence, the collective agreements apply to posted
workers to the same extent a s workers employed by companies in Denmark. Since most
sectors in which posted workers are predominately employed are covered by collective
agreements or adoption agreements, an extension of the scope of Article 3(1) would
have very little (if any) effect on the number of posted workers covered by the minimum
rates of pay, and is neither expected to lead to an increase or decrease of the minimum
rates of pay. Since the situation in relation to an extension would remain the same,
additional costs, challenges in relation to implementation and control, effects on
companies competitiveness and impact on displacement effect is not expected.

22 DUE, JESPER and MADSEN, JBRGEN STEEN, “Fra storkonflikt til barselsfond. Den danske model under
afvikling ell er fornyelse" ( From major conflict to maternity fund. The Danish model for settlement or renewal ),
2006, p. 761.
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Since all sectors are already covered by the PWD, none of the interviewees could imagine
what an extension 7 in a Danish context 7 could look like. If the scope of the collective
agreements are extended to cover all posted workers, and hence all foreign service
providers posting workers to Denmark, it would be discriminatory, since Danish
companies are not obliged to sign a collective agreement or provide minimum rates of
pay according to these.

CONSTITUENT ELEMENTS OF THE MINIMUM RATES OF PAY FOR
POSTEDWORKERS

[l1.1. Constituent elements of the minimum rates of pay: the host country
perspective

Q14 : Which components (NB: use the indicative list above) are undoubtedly
included for the determination of the minimum rates of pay applicable to a

posted worker? Are social security contributions and /or income taxes

included? Which constituent elements are of a "social protection nature "?
Describe the system as precisely as possible and per sector. Provide concrete

examples (in particular from collective agreements).

All of the components listed below for each sector are included in the determination of
the minimum rates of pay of poste d workers.

Construction sector:
The construction sector uses minimal wage supplemented by decentralised wage
bargaining. The minimum wage includes:

0 Basic salary: per month DKK (differs according to specific collective
agreements) + DKK 1.5 (2014) + DKK 1,65 (2015).

0 Extra payment for overtime

0 In addition : Priskuranter (Pay schedule): + 1.3 per cent (2014), + 1.4
per cent (2015), Minut factor: + 0.04 in 2014 and 2015.

0 Additional remuneration based on working conditions
(genebetaling): + DKK 1.5 percent (2 014), + DKK 1,60 (2015)

0 Social protection related advantages - including:

o Fritvalgskonto/opsparingsordning (special saving scheme): + 0.3 per cent
points (2014) + 0.4 per cent points (2015).

o0 Uddannelses - og samarbejdsfond (education and cooperation fund): + DKK
0.05/hour per year.

o0 Barsel - ekstra pensionsbidrag (maternity and pension contributions): AG -
/AT -contribution: DKK +1.5/+0.75 kr. per hour. AG -contribution per
hour/per month: DKK 8.50/1.360. AT -contribution per hour/per month:
DKK 4.25/680. (Total: contribution per hour/per month: DKK 12.75/2040).

0 Parent leave: + 2 weeks (in total 13 weeks): per month DKK (differs
according to specific collective agreement).

Pay during sickness: DKK +1.5 per year.

When the posted worker is covered by a collective a greement the employer pays an

extra 0.15 per cent of the gross salary which covers public holiday allowance
(sagnehelligdagsbetaling/SH ), holiday allowances, private health insurance, DA -LO
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education fond, cooperation and development fund, and a fund to ed ucate union
representatives.

When the posted worker is covered by an adoption agreement, the employer pays
maternity contribution, holiday allowance, public holiday allowance, and pension
contribution.

The holiday fund (covering an additional 12.5 per ¢ ent in holiday allowance and public
holiday allowance) negotiated by Dansk Byggeri and 3F in relation to the collective
agreements in 2007, was established to ensure posted worker higher wages, and was

also an attempt to control if the correct wages were p aid to posted workers by the
companies %3,

Road transport and the green sector

Both the green sector and the road transport sector use normal wages. The normal wage
includes:

0 Basic salary:

0 Thegreensector: DKK 119.90 +DKK 2.10 (2014) + DKK 2.25 (2015).

0 Road transport: DKK 121.10 + DKK 2.10 (2014) + DKK 2.25 (2015).

0 Basic salary (under the age of 18):

0 The green sector:  (under the age of 18): 17 years: 80 per cent. of the full

adult basic salary. Under the age of 17 years: 60 per cent of the full adult
basic salary.

0 Road transport:  (under the age of 18): 17 years: 80 per cent. of the full
adult basic salary. Under the age of 17 years: 60 per cent of the full adult

basic salary.
0 Extra payment for overtime
0 Road transport: Depends on the amount of extra hours of work and the

exact time of the day. As an example, rates for driving at night are higher
than daytime.

o0 Additional remuneration based on working conditions

(genebetaling):

The green sector:  +1.50 per cent (2014) + 1.60 per cent (2015).

Road transport:  +1.50 per cent (2014) + 1.60 per cent (2015).

Social protection related advantages - including:

The green sector:

Fritvalgskonto/opsparingsordning (special saving scheme): + 0.3 per cent

points (2014) + 0,4 per cent points (2015).

0 Uddannelses - og samarbej dsfond (education and coorperation fund): +
DKK 0.05/hour per year.

0 Barsel - ekstra pensionsbidrag (maternity and pension contributions): AG -
/AT -contribution: DKK +1.5/+0,75 kr. per hour. AG -contribution per
hour/per month: DKK 8.50/1,360. AT -contribution p er hour/per month:
DKK 4,25/680. (Total:  contribution per hour/per month: DKK
12.75/2,040).

o0 Parent leave: + 2 weeks (in total 13 weeks): per month DKK 23,248.

O O O O ©°

23 ANDERSEN, S@REN KAJ and PEDERSEN, KLAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver” ( Social dumping.  Collective Agreements and statutory law i background and
perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of

Copenhagen, 2010, p. 10.
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0 Road transport:

o Fritvalgskonto/opsparingsordning (special saving scheme) (money set
aside and paid once a year either directly to the worker or included in the
pension): + 0.3 per cent points (2014) + 0.4 per cent points (2015).

o0 Uddannelses - og samarbejdsfond (education and coorperation fund): +
DKK 0.05/hour per year.

0 Barsel - ekstra pensionsbidrag  (maternity and pension contributions): AG -
/AT -contribution: DKK +1.5/+0.75 kr. per hour. AG -contribution per
hour/per month: DKK 8.50/1,360. AT -contribution per hour/per month:
DKK 4,25/680. (Total:  contribution per hour/per month: DKK
12.75/2,040).

o0 Parentleave: + 2 weeks (in total 13 weeks): per month DKK 23,248.

In total this constitutes an additional 32.87 per cent to the normal wage.

The road transport sector also has allowances specific to the posting. When driving
internationally a road transport tax allowance is part of the wage. 3F notes that sickness
allowances are higher than normal sickness benefits (sygedagpenge ) and that after a
certain period of employment the driver is entitled to receive an amount equal to the full

wage for a period upt o seven weeks.

For both the green sector and road transport, maternity allowances constitute 14 weeks
of full pay for women and two weeks for men and parenting leave for up to 11 weeks
with full pay.

There is also dismissal compensation after three yea rs of employment at DKK 5,000 (EUR
670), 5 years of employment at DKK 10,000 (EUR 1,340) and 8 years of employment at
DKK 15,000 (EUR 2.010).

Q15 : Which components (NB: use the indicative list above) are clearly excluded

from the calculation of the minimum rates of pay applicable to a posted worker?
Describe the system as precisely as possible and per sector. Provide concrete
examples (in particular from collective agreements)

LO underlines that in light of the European Court of Justice ruling in th e case C -396/13
(Sahkdalojen ammattiliitto) there are no components, which they see as clearly excluded

from the calculation of the minimum rates of pay applicable to posted workers. DA

disagrees on this. They argue that since Finland has made their collec tive agreements
universally applicable they cannot be compared to the Danish model. In Denmark it is

only possible to include the components laid down in the collective agreements, since all

other areas are regulated by law.

Below is a review of what the sectors exclude from what is currently seen as a part of the
minimum rates of pay applicable to posted workers.

Construction sector:

In the construction sector both BAT and Dansk Byggeri clearly excludes the following
components from the calculation of th e minimum rates of pay applicable to a posted
worker:

0 Bonus granted on a regular basis
0 Bonus based on individual/collective objectives
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Allowances specific to the posting

Additional remuneration based on working conditions
Social advantages

Other advanta ges in kind

Social security contributions

Income tax deduction

Cost reimbursements

Per diem/flat rate compensation for working abroad
Dismissal compensations

O O O OO0 oo oo

While Dansk Byggeri excludes bonuses granted as a one -time flat rate sum, BAT
underlines that it  in a few cases it has been used e.g. at the construction of the @resund
Bridge (dresundsbroen) and DR Byen.

Road transport
The following components are not included in the calculation of the minimum rates of

pay:

- Bonus granted as aone -time flat rate sum

- Bonus granted on a regular basis

- Bonus based on individual/collective objectives

- Additional remuneration based on working conditions
- Social advantages

- Other advantages in kind

- Social security contributions

- Income tax deduction

- Holiday fund

- Cost reimburseme nts

- Per diem/flat rate compensation for working abroad

Temporary agency work/The green sector
The following components are not included in the calculation of the minimum rates of

pay:

1 Bonus granted as aone -time flat rate sum

1 Bonus granted on a regular basis

1 Bonus based on individual/collective objectives

1 Allowances specific to the posting

1 Additional remuneration based on working conditions

1 Social advantages

1 Other advantages in kind

91 Social security contributions

1 Income tax deduction

1 Holiday fund

1 Cost rei mbursements

1 Per diem/flat rate compensation for working abroad
Q16: Whi ch components ( NB: use the indicative

areao? ( not clearly belonging or excluded fo
pay rates)

Explain your response and give examples. Describe concrete difficulties
encountered per sector.

st
t

h e

ak
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When a posted worker is covered by a collective agreement, the pension is paid to the
largest pension corporation in Denmark, PensionDenmark (PensionDanmark), which is
owned by the Dani  sh social partners.

When the posted worker is covered by an adoption agreement all employer contributions

to pensions, holidays, public holidays and maternity is paid directly to 3F's Holiday Fund.

These contributions are then given directly to the posted worker at the end of the
posting. This arrangement is found to be in accordance with the PWD by the trade

unions. The arrangement leaves the trade unions with extensive means to ensure that

the employer pays the right wage to the posted worker, which has proven to be one of
the biggest challenges.

DA argues, that since holiday allowances in PWD Article 3(1)(b) are noted separately it
cannot be included as part of the minimum wage. Instead, DA notes that Danish law
already regulates holiday allowances.

It is also DA's assessment that a pension should not be included as part of the minimum
wage, since the PWD explicitly excludes labour market pensions from the minimum wage

requirements in art. 3, 1. c. In light of the PWD and the Laval ruling (though the Laval
ruling does not specifically mention pension), DA notes that components which lay

beyond the scope of the PWD T such as pensions - can only be required of companies if
they voluntarily have agreed to it. DA finds it unclear whether companies can alwa ys be

said to have entered collective agreements freely in such a way, when the trade unions
can impose industrial action if they refuse to.

A case is to be brought before the Danish courts by the Italian company Trevi, that works

as a subcontractor at t  he construction of the Danish Metro. The company argues that
pensions according to the PWD cannot be included as part of the minimum wage and
withheld in the way done by 3F's 'Holiday Fund'. The argument is that Trevi already pays
pensions to the Italian f  und Cassa Edile, and therefore should not also pay to a Danish
fund. 3F however notes that they have still not received documentation showing that the
company has actually paid an amount resembling the one paid to 3F 24

Q17: In any of the wage -setting mec  hanisms, are there specific rules applicable
to posted workers for the determination of the constituent elements of the
minimum rates of pay?

The Danish trade unions have made adoption agreements directed at foreign companies
posting workers to Denmark. For sectors covered by the normal wage these agreements
refer to the fixed wages in the relevant collective agreements. In light of the Laval ruling

a fixed wage has also been calculated for the adoption agreements in sectors using
minimal wages.

During the negotiations on the collective agreements in 2010 (OK 2010) the trade unions
demanded that the minimum wage set out in the adoption agreement had to reflect that

the minimal wage is not meant as a minimum wage. The unions hence introduced a
supplement to the minimal wage called 'deprivation of agreement' covering the posted

workers loss of wages which are normally negotiated de -centrally at company level — #'°.
214 BR@NDUM, RIKKE, "ltaliensk metrofirma til angreb pa& 3F", ( Italian metro com  pany attacked by 3F ),
Berlingske Tidende, 19. August 2014: http://www.business.dk/transport/italiensk -metrofirma -til -angreb -paa-3f

25 ANDERSEN, S@REN KAJ and PEDERSEN, K LAUS, "Social dumping. Overenskomster og lovregulering i
baggrund og perspektiver" ( Social dumping.  Collective Agreements and statutory law i bagground and
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Q18: How do the differences in the definition of minimum rates of pay impact income
levels of posted workers (also taking into account compensation of expenses)?

Q19 : In practice, when employers from another country (sending country) post

employees to y our country (host country), how do they comply with

requirements of the host country for the minimum wage? (e.g. do they have

recourse to the "specific posting all owanceodo a
Do they incorporate various components such as thos e listed above? If so,
which ones?)

As described previously it is the trade unions experience that rather many of the foreign
companies, that post workers to Denmark, do not comply with the collective agreements

or adoption agreements, which they have sig ned; the posted workers are paid for fewer
hours than they actually work.

DA notes that the Danish courts have ruled that foreign companies posting workers in
some cases can make use of allowances specific to the posting to meet the minimum
wage requireme nts.

While LO acknowledges that some elements specific to the posting are allowed, they

argue that arbitrary components are often added i e.g. posted workers travel expenses

in connection to the posting. Both BAT and 3F report examples of foreign companie S
including unreasonably high expenses for housing and transportation as a part of the

allowances specific to the postings, which are then deducted from the posted workers'

minimum wage.

[l1.2. Constituent elements of the minimum rates of pay: the sendingountry
perspective

Q20 : In practice, when employees are posted from your country (sending

country) to another country (host country), how do their employers comply

with requirements of the host country for the minimum wage? (e.g. do they

have recourse to the "specific posting all owanceod as
salary? Do they incorporate various components such as those listed above? If

so, which ones?)

There was widespread agreement among the interviewees that since Danish wages in
general are much hi  gher than in other EU Member States, this is not an issue of concern.
DA notes that Danish companies in general live up to rules and agreements on wages
and working conditions. However, it is possible that disagreements arise in relation to
documentation a nd administrative procedures.

perspectives ), Faos Employment Relations Research Centre, Department of Sociology, University of
Copenhagen, 2010, p. 10.
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BACKGROUND INFORMATIO

FRANCE

N

Q1: To what extent is the minimum wage amount connected to:

(local) living costs?

social policies?

O O O O

o other national/international

average salaries (general / sectoral)?

fight against social dumping and protective measures? (e.g. fair
competition at national or international level between companies?

matters?

Since 2 January 1970 ther
c r o i-secaahgeowth mihirBul w&ye also natled r

inter professionnel de

the National Minimum Wage). According to Article L3231

e i s a mini mum wage

-2 of the Labour Code, this

minimum wage guaranties to workers whose wages are the most tenuous: 1 - their
purchasing p ower and 2 - their participation to the economic growth of the Nation.

Every worker (manual or non  -manual) working in
working in the public sector under private working conditions are entitled to the National

Minimum Wage . According to Article D3231

the private sector and all workers

-5 of the Labour Code, when the hourly wage

of an adult worker (over 18) becomes inferior to the National Minimum Wage, the worker
is entitled to a supplement in order to reach the minimum hourly wage. In addition to
that,accor di ng to the Supr eme
-payment of the National Minimum Wage, causes
prejudice to the worker. As a result, the latter can claim compensation without suffering

June 2011, n° 10 -12.884), the non

the burden o f proof.

Until July 2009 the National Minimum Wage was re
Since 2010, re -evaluation takes place on 1st of January.

Courtodos case |l aw (Cour

-evaluated on 1 July of each year.

According to Article L3231 -4 of the Labour Code, the purchasing power of the
aforementioned workers (the most vulnerable ones) is guaranteed by the indexation of

the national minimum wage to the national consumer price index. When the national

consumer price index is increased at a rate of 2 per cent or more by comparison to the

date of establishment of the minimum wage, the latter is automatically risen in
accordance (Article L3231 -5 of the Labour Code). According to Article L3231 -8 of the
Labour Code, the annual increase of the purchasing power of the National Minimum Wage

cannot be inferior to half of the purchasing power of medium hourly wages.

Since 2013, the inter -sectoral minimum wage is calculated 218 per year (every January)

taking into account:

Price inflation within the 20 per cent of the less wealthy households (cost of living)
(R*3231 -2) and half of the increase of the purchasing power of manual and non -manual

26 According to Statute 2008 -1258, 3 December 2008, a group of experts makes an annual report on
the evolution of the National Minimum Wage. The aforementioned report is submitted to the Government
and to the National Commission for Collective Bargaining. This national Commission issues accordingly, a

motivated opinion that is submitted to the Government. It is the Government who

National Minimum Wage by means of a Decree
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workers calculated on the basis of medium hourly pay (cost of living and average
salaries)(R*3231 -2-1).
Before that, the SMIC was calculated by adding up the progress (growth) of the

consumer price index of urban households whose head used to be a non -manual worker

(employee) and half of the increase of the purchasing power of the hourly pay of manual

workers.

The French Minimum Wage was last re  -evaluated by decree 2" in January 2015. Since

that day, the French minimum salary (SMIC) is equal t o
soci al security contributions and income tax) per hot
2014), which implies an increase of 0.8% in one year. When calculated on a monthly

basi s, SMIC is equal to 1,457.52 0 gross (11360 net

hours per month (35 hours per week).

Questions in relation to posting

Q2: How much do posted workers earn in practice in each sector considered
(compared to the minimum wage in place in each sector considered)?

Preliminary remarks

We should already mention from the very beginning that we did not find any evidence of

posting in the broad area of the health and care services sector. Interviewees (Guy

Fontaine FNAAFP empl oyer 6s organi sation), especi al |
(Akkaoui, Bayle, Oster, Estienne) do not exclude the presence of posted workers in this

sector but they did not have any specific evidence/information of a rising phenomenon.

However, it seems that there is evidence of illegal work in the aforementioned sector.

Guil |l aume Richard (Group o2, empl oyer organisation,
stated in an article that 50 percent of residential care activities amount to illegal work 218

Mr s Claire Perraul't ( FNAAFP e mpplofit ymeaking semployerg ani zati o
Association) pointed out that there is already a lot of internal competition that does not

leave a lot of space for competition from abroad especially from foreign undertakings

established outside the French territory. There are not only nonprofit making employer

associations, but also services providers/ private employers and individual em ployers.

According to her there is no place left for posting operations. Mrs Parrault also pointed

out that minimum wages in the health and care sector are comparatively low (because

they require the approval of the parent Ministry). As a result they do no t represent a

challenge to foreign competition as they are already very low. She also said that health

and care services at home involve a great deal of intimacy. As a result most of the

families involved are reluctant to engage foreign workers.

We should then proceed to a second preliminary remark according to which: there is

neither evidence, nor any statistics regarding actual earnings (take -home salary) of
posted workers in any of the sectors concerned. The reason is that actual earnings can

only be es tablished by systematical controls as they do not result from posting
declarations. In effect, on the one hand, posting is not always declared in practice

27 Decree 2014 -1569, 22 December 2 014.

218 | e Figaro Journal, 23 September 2013 http://www.lefigaro.fr/emploi/2013/09/23/09005
20130923ARTFIG00421 -le-travail -a-domicile -gangrene -par -le-travail -au-noir.php
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(although there is a substantial increase in posting declarations: 3,942 posting

declarations in 2004 , 38,790 in 2010 and 67,096 in 2013). On the other hand, posting
declarations although they are supposed to mention
they do not always correspond (as we shall see latter on) to the actual earnings of posted

workers. As a re sult, although the Ministry of Labour (Direction Générale du Travail) has

recently published (November 2014) a survey and analysis on posting declarations 29

this survey does not include any specific data on the actual earnings (wages) of posted

workers. As a result, we have only estimations based on the professional experience of

the interviewees.

A - Construction sector

Taking into account t he resul ts of t he Labour Mi n
declarations, posting in the broader construction secto r represented 42 per cent of all

posting declarations in 2012 and 48 per cent in 2013. As a result, it seems that the

construction sector is responsible in France for almost half of the declared postings.

Most labour inspections/Inspectors | have intervie wed (Ch. Akkaoui, L. De Taillac, P.

Oster, E. Bayle) told me that the actual earnings of posted workers (take -home salary)

vary substantially in the broad construction sector. Sometimes the salary, which is

mentioned on the declaration form, appears to be comparable/compatible to that paid of

local workers. At other times, it is obvious from the declaration form, thus from the very

beginning, that wages are substantially lower than those paid to local workers since

working time formally indicated on the dec laration form is substantially higher than 35

hours per week (example, 800 u for 40 hours per week,

Eric Bayle (Uracti Rhdne -Alpes) gave me some examples of Portuguese workers in the

plumbing sector whose pay slips and declara tions forms seemed to be regular, but whose
actual pay (after a regular control operation) prov.
hour . He also told me that he was fconvincedod that
earnings which are 50 per cent lower than thos e of local workers, and gave me the
exampl e of Romani an workers in the construction sect

although they used to work full time.
Mr s P. Dessen (FFB employersé organisation) tol d m
extreme cases of p osted workers from Bulgaria who were being paid something like 2 to

40 per hour.

B - Temporary Agency Work

According to the Labour Ministryds survey, posting d
work sector represented 19 per cent of the total number of posting declarations in 2012

and 16 per cent in 2013. As a result, posting by Temporary work agencies established in

another Member State stands in second position just behind the construction sector and

just before the Industrial sector (15 per cent in 2 012 and 16 per cent in 2013).

According to Mathilde Bonnichon (PRI SME Employerds
agency work sector) posted workers by Temporary work agencies established in another

219 Direction Générale du travail, Analyse des déclarations de détachements des entreprises prestataires
de services en France en 2013 (General Labour Directorate, Posti
2013), November 2014.
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Member State, receive the same salary as local workers perm anently occupied in the
relevant sector. In order to justify this equal treatment principle Mrs Bonnichon pointed

out that according to Article L1262 -4 4° of the French Labour Code, during their posting,
posted workers are entitled to all rights and guaran tees offered to local temporary
workers. In addition to that, Article L1251 -43 of the Labour Code, provides that
temporary workers receive the same salary as permanent workers of the same
qualification after probationary period permanently working for the user undertaking.
According to the aforementioned statutory law (L1251 -43 6° Labour Code) this salary
includes bonuses as well as other benefits owed to the permanent workers of the user
undertaking in the relevant sector. As a result, temporary workers wh ile posted in
France, are entitled to the same salary as local workers and not only to minimum rates of

pay in the sense of Article 3(1)(c) of the Posted workers Directive (PWD) 96/71/EC.

Mrs Bonnichonds estimation seems t o tite statingittebor at ed
case of two Polish workers posted to France through a Temporary Work Agency (Job
Networks Europ). The aforementioned workers were working for a user undertaking in

the industrial sector and stated that they were treated in the same way a s French
workers. They received a monthly salary above 1,500 [
I n contrast Mr Fadda (CGT, empl oyeeds organization)
(both construction and industrial sites) the salary mentioned in the contract of

employment of temporary posted workers (contrat de mission) is no higher than the

National Minimum Wage or the lowest conventional wage, although some of the

temporary workers concerned dispose of special skills and qualifications. He also said

that in most cases posted temporary workers (by contrast to local temporary workers)

work overtime (between 20 to 25 hours per week) without receiving overtime

increments. As a result although in theory they appear to be treated equally to local

temporary workers ?**, i n practice, they receive a salary whic

per hour.

Last but not least, Mr Fadda pointed out that although temporary workers are entitled to

annual leave as well as to an end -of -contract payment (indemnité de fin de contract), in
practice, he has never seen a posted workerd6s contr
elements.

In the famous case of Flamanville (a construction site of a Nuclear power station), the

user company (Bouygues) and the temporary work agencies (Atlanco, reg istered in

Cyprus and BTP Elco, registered in Romania) were recently convicted by the Tribunal of

Cherbourg (7 July 2015) for illegal work which took the form of a subcontracting

agreement (although Atlanco had no permanent activity in Cyprus) including po sting.

According to a left wing journal 22 the aforementioned undertakings are supposed to have

infringed other legal provisions, such as providing posted workers with pay slips or

abiding by the National Mi ni mum Wage. It sseteemsd t hat

220 | @ Monde, 19 December 2013 ; http://www.lemonde.fr/emploi/article/2013/12/19/les -travailleurs -detaches -
rentables -et-malleables 4334146 1698637.html

221 Mr Fadda explained that since 2008 local temporary workers suffer from pressure to meet the National
Minimum Wage. In effect, in practice, classification grids do not apply to them even when they are highly
qualified. They are paid wages corresponding to the lowest level of the classification grid (equivalent to the
National Minimum Wage), although they have seniority, skills and experience. In that sense, posted workers

are treated equally to them.

22 Humani t ®, 16 htpéwwsv.hun@nltesfr/epr -de-flamanville -le-proces -du-dumping -social -568389
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workers cash and reduced their salary up to 30 per cent for income tax and social
security *3. They also made deductions for expenses due to the purchase of working
clothes.

C - Road Transport Sector

Posting declarations in the road transport sector do not appear as a separate category in
the survey of the Labour Ministry. In the aforementioned survey only the following
appear as separate categories: the construction sector, temporary work agencies, the
industrial sector, intra  -group posting: 7 per ce nt in 2012 and 9 per cent in 2013,

agriculture, entertainment, hotels and restaurants ar
per cent of declarations in 2013. As a result, posting in the Road Transport Sector should
be situated, either in the category call edintra -group posting and/ or fAothers

posting in the health and care sector.

In order to appreciate these apparently low figures we should point out that according to

Article R1331 -1 of the Transport Code, Road transport undertakings situated in another
Member State are exempted from the declaration obligation during cabotage operations

of up to 7 days. Of course, exemption from the declaration obligation during cabotage
operations does not necessarily mean that posted truck drivers should als 0 be excluded
from the application of the French core working conditions and sector wide collective
agreement (PDW). Quite the opposite, according to Recital 17 of the EC Regulation
1072/2009, 21 October 2009 on common rules for access to the international road
haulage market (L300/72, 14 November 2009) the PWD applies during cabotage
operations. However the absence of any posting declarations makes controls
inconsistent %,

As a result, the posting declaration obligation or the posting certificate and PWD
application concerns: 1 - the provision of services by Temporary Work agencies
established in other Member States providing track drivers to French haulers; 2 - intra -
group mobility: where track drivers habitually working for a subsidiary established in

anot her Member State are temporarily posted to the parent undertaking in the French

territory, and 3 - provision of services of a Transport undertaking situated in another

Member State where the client/recipient is situated in the French territory and 4 -
cabota ge operations for 8 or more days in the French territory (Article R1331 -2 of the
Transport Code).

We should also bear in mind that given the geographical position of France, two thirds of

the European cabotage operations take place within the French terr itory. As a result, it is
important to the French road transport sector that haulers established in other Member

States are subject to equivalent rules (minimum rates of pay) when operating within the

French territory.

223 | es Echos 6 Mars 2012,  http://www.lesechos.fr/06/03/2012/lesechos.fr/0201934150473_interim - les-
pratiques -europeennes -du-btp -mises -en-cause.htm

224 According to article L1331 -1 of the Transport Code, recently modified by Statute n °2015 -990, 6 August
2015, posting declarations in the Transport sector will be replaced by posting certificates issued by the sending
undertaking. The implementation of this certification principle instead of declaration requires however a decree.

It seems that the decree will provide that the posted driver must curry the certificate in the vehicle.
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Although theoretically, the PWD is applicable to the Road transport sector, even in the

case of cabotage 2% (maximum three operations in a period of seven days, Article 3421 -4

of t he Transport Code) , mo st of t he interviewees,
empl oyeesd r epr es e nMra Berthebts , (Félératidn nadicnale des transports

Routiers (FNTR) , e mp | o yaedr Mrs Davidr g(eédératoa tnationalg des

chauffeurs routiers (FNCR), employee organisation) seem to think that in practice it is

almost impossible to enforce the application of the PWD to professional truck drivers.

Qui te surprisingly Mr Davi d (FNCR employeesd or gan
presence of posted truck drivers in France. As a result, | have the impression that truck
drivers are often remunerated at t he rate of pay of the sending Member State.

Mr Jean -Michel Crandal (Ministry of Ecology and sustainable development) pointed out

that one of the four biggest haulers in France has started -up subsidiaries in Poland,

Romania and Portugal and sub  -contracts to those subsidiaries substantial parts of his

transportation activity in France. The truck drivers of those subsidiaries have contracts of

employment under Polish, Romanian or Portuguese law and receive a salary under Polish,

Romanian or Portuguese law. A ccording to Mr Crandal, from a legal point of view, these
operations do not amount t o Apostingo because the
occupied in France although they drive trucks registered/licensed in Poland, Romania or

Portugal. As a result they sho uld have been subject to the French labour law legislation.

Mr Crandal also pointed out that none of the aforementioned drivers, posted in France,

receive the French mini mum wage which is currently 9
engaged in an internat ional transport operation 2%, Mr s Berthelot ( FNTR, e
organisation) also mentions in one of her articles that Spanish and Romanian truck

drivers earn ®0G per hour

Mrs Nancy Nozl of the TLF (employerds organization)
the National Committee for Haulers (Comité national des Routiers). According to this
information, which does not mention posting but compares earnings in different

European Union Member States, International truck drivers earned in 2013 -14, 11,3184
gross per year in Portugal, 30,1160 gross per year in
Lithuani a, 11,3400 gross per year in Slovenia and 28,

result, if we consider that the PWD does not apply in practice in the sector concerned,
even where it should have been applied, we should conclude that French haulers may
suffer competition from their Slovenian, Lithuanian and Portuguese colleagues, although
they seem to be more competitive by comparison to their Italian colleagues.

Q3: In practice, what are the wage differences between posted workers and
local workers? Provide an answer per sector. Is there evidence that posted
workers earn (per sector) generally less/more than local workers?

As we have explained before (see Q2) there are no official figures as to how much they
posted workers actually earn in any of the sectors concerned. The only figures we have
are based on the professional experience of the interviewees. As a result these figures

2% gee above, Recital 17 of the EC Regulation 1072/2009, 21 October 2009 on common rules for access to the
international road haulage market (L300/72, 14 November 2009) the PWD applies during cabotage operations

226 There is an international transport operation when the truck driver r emains more then six nights per month
away from home.

227 Barthelot F., La loi sociale applicable au conducteur routier de march andises 7 |l dinternational (t he
applicable social legislation to the truck driver in international merchandise transport), Collegiales
Droit, 2015.
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shoul dndédt be taken f otwegnmlyhave &vdgue idea &f ehat ate pasted
workersodé6 actual earnings, it is difficult to establi
and local workers.

A - Construction Sector

As we have mentioned before, Eric Bayle (Direccte, Labour Inspection,) ap preciated that
posted workers receive wages approximately 50 per cent lower than local workers. Of

course this estimation, which has been corroborated by P. Oster (Labour Inspection) and

P. Dessen ( Fédération Francaise du Batiment (FFB), employer organisat ion) , is based on
specific examples of fraudulent evasion of the law, and rely - at least some of them - on
extreme cases (see above).

Jean-Michel Gillet ( Fédération nationale des salariés de la Construction et du bois CFDT ,
Empl oyeesdé organization) told me that he has known o
received a regular salary, compatible with the French legislation, but had to reimburse

part of it as soon as they reached the sending Member State (they have been expec ted

at the airport). This kind of data presupposes that posted workers denounce unfair

practices. However, given minimum wage | evels in some
Romania 218¢0; Pol and 410040; Portugal: 5890) it wi ||

workers who already earn in the receiving Member State more than what they would
earn in the sending State will complain. For this reason it is difficult to appreciate in
practice the differences between the actual earnings of posted and local workers.

P. Dessen (FFB, empl oyerés organization) confirmed t|
wages would disappear if the relevant undertakings abode by the law (meaning Article
3(1)(c) of Directive 96/71/EC). According to Mrs. Dessen, if this were the case the re

would hardly be any difference in wages between local workers and posted workers in
the construction industry.

B - Temporary work agency

According to Mrs Bonnichon (PRI SME, Empl oyer 86s Organ
the minimum rates of pay be tween local temporary workers and temporary workers

posted by Temporary work Agencies established in other Member States, because of the

equal treatment principle in the Temporary Work Agency Sector. However, we have the

impression that what Mrs Bonnichon is talking about, is legal principles and not practice.

By contrast, Mr Fadda stated that, in theory 228 nosted workers receive the minimum

conventional wage even though they dispose of skills and certification. However, taking

into account that they work ov ertime (20 to 25 hours per week) without compensation,

their hourly pay is substantially lower than the National Minimum Wage.

Labour Inspectors (such as E. Bayle, Ch. Estienne) told me that when they control

temporarily posted workers they do not compare systematically the wages appearing on

the declaration form to the applicable national wide collective agreement applicable to

the relevant sector. The comparison is made with the National Minimum Wage (SMIC,

9.610 per hour). As a r etlseWNational Minvnenm Waigef (SMIC) ¢hgy g e t
may still receive lower wages than the local workforce.

228 |n theory means here, according to the provisions of their written contract of employment (contract of
employment). Mr Fadda also made reference to a case where the temporary workers disposed of two
different contracts. One that they were supp osed to show in case of Labour inspection and one which
was provided for their own use. He also said that sometimes working times and minimum rates of pay
provided for by the posting declarations and contracts of employment differ.
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C - Road transport Sector

Substanti al di fferences seem to exist between fApost e
drivers. The reason is once again fraudulent evasion of law. According to Mr Crandal
(Ministére de I'écologie, du développement durable , Public Authority, Ministry) instead of

applying the PWD in the case of temporary posting between the mother company and its
subsidiaries (intra -group posting), or d  uring cabotage operations, or French legislation

where Apostingd is permanent in natur e, it seems t he
subsidiaries or the foreign transport service provider and his/her local clients evade the
law and apply the wage legislat ion of the sending Member State. I n 1

truck drivers receive salaries equal to those of Portugal, Slovenia, or Lithuania (see
above Q2) even though they are engaged in operations subject to the PWD.

Q4: In the temporary work agencies sector, could you describe who the "final
users" of posted workers are?

According to empl oyersbo and empl oyees?d organi zati ol
Wagmann, CGT), Labour Inspection (E. Bayle), Labour Ministry (Akkaoui, De Taillac), the

final users of p osted temporary workers are: Construction undertakings and Public works,

Industrial plants and undertakings, agriculture, road transport (J -M. Crandal), food

processing plants (M.Bonnichon), restaurants and hotels, shipbuilding (A. Fadda).

Q5: Is Directiv. e 96/71/EC of the European Parliament and of the Council of 16
December 1996 concerning the posting of workers in the framework of the
provision of services (hereafter APWDO) i mpl emented
comply with minimum protection set by Articl e 3(1)(c) or is a broader
protection granted to posted workers?

Is the PWD applied in all sectors to the same extent or does implementation
vary according to specificities of certain sectors?

The posted workersd directive was oiagnp lcamphewithed i n Fr
minimum protection set by Article 3(1)(c). According to the initial implementing

provisions, (article L1262 -4 of the Labour Code) sending employers were under a legal
obligation to apply to the relevant posted workers the minimum rates of pay provided for
by the relevant extended sector wide collective agreement. This means that according to

French law Article 3(1)(c) posted workers are entitted to the minimum wage
corresponding to their position within the relevant classification grid. Nevertheless, up
until Statute n°2015  -990, 6 August 2015, it was uncertain whether posted workers were

also entitled to conventionally or legally established increments, allowances and/or

bonuses. Thanks to article 280 of the previously mentioned Statute, - which seems to
have taken into account recent CJEU case law in Sahkoalojen ammattilitto ry case (C -
396/13), 12 February 2015), - posted workers are, from now on, also entitled to
conventional or statutory allowances/bonuses. As a result it seems that Fre nch law has
not only implemented the PDW in the first place, but keeps implementation up to date,

taking into account interpretation of the directive by the CJEU.

Directive 96/71/EC is not implemented equally (to the same extend) in each of the
relevant sectors.

A - Temporary Work Sector
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As we have seen before, in the Temporary Agency Work Sector, the equality of treatment

principle supposes that posted workers are not only entitled to the minimum rates of pay

as the result from the generally applicable collective agreements of the relevant sectors,

but they are also entitled to (exactly) the same wages as local workers when they are
permanently occupied by the same user company (see, Articles L1251 -43 and L1262 -4
4°0of the French Labour Code). As a resul t, French Statutory law goes further than the

PWD, Article 3(1)(c) and wholly implements the Temporary Agency Work Directive (TAW)

article 5(1), because it guarantees equality of treatment to temporary workers while they

are posted in the French territory 229

B - Construction Sector

By contrast, in the Construction sector the equality of treatment principle is non -
applicable. Posted workers are entitled to the generally applicable collective agreement of

the construction sector (Article R1261 -2 of the French Labour Code). However, this
minimum requirement corresponds to the requirements of the PWD. Although in recent

times Labour Inspection has intensified controls taken, so that posting has become a

priority target, it seems, according to the relevant stakeholders (Couderette, Dessen,
Gilette, Oster), that there is substantial evidence of fraudulent evasion of law. In effect, a

substantial proportion of sending undertakings do not comply by the minimum
requirements of the PWD Article 3(1)(c).

C - Road Transport Sector

Although we have interviewed all relevant stakeholders (J -M Crandal: Ministry of Ecology
and Sustainable Development, L. Davi d: CNCR empl oye
FNTR et N . Nozxl : TLF empl oyersdé or ga thenz explicitly n) and ¢

denied the effectiveness of the PDW in the relevant sector, we have the overall
impression that the PDW Article 3(1)(c) is relatively ineffective in practice even in those

cases that should have been identified as posting, such as: 1 - the provision of services
by Temporary Work Agencies established in other Member State providing track drivers

to French haulers; 2 - intra -group mobility: where track drivers habitually working for a
subsidiary hauler established in another Member State are te mporarily posted to the
parent undertaking in the French territory, 3 - in the case of the execution of a contract of
services by a hauler established in another Member State where the client/recipient is
situated in the French territory and 4 - in case of a cabotage operation for 8 or more days
within the French territory and in relation to an international transportation contract

(Article R1331 -2 of the Transport Code). As a result posted workers do not seem to enjoy

minimum protection set by Article 3(1)(c ).

The only development worthy to be mentioned, is the amendment of article L1331 -1 of
the French Transport Code by Statute n°2015 -990, 6 August 2015, which replaces
posting declarations in the Transport sector by posting certificates issued by the sendin g

undertaking and which are supposed to be kept in the vehicle. The question is, what will

be the scope of this new legal obligation taken that its effectiveness depends on a Decree

which is not adopted yet? Will this certificate apply to cabotage operatio ns over or under
8 days? In addition to this first question it is worth wondering whether it will apply as

229 The equality of treatment principle, with regard to temporary agency workers, is established by
directive 2008/104/EC Article 5(1). As a result, when imposing equality of treatment the French

Statutory law implements the aforementioned dir ective. Nevertheless, paragraphs (2) to (4) of the
same article/Directive provide for derogations from the equality of treatment principle, it is worth
mentioning that the French legislator has never made use of these derogation opportuni ties.
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well to international transport during transit as it is the case according to German
legislation. It seems to me that in order to avoid reactions suc h as those encountered by
Germany it is the former solution that will prevail. However | have the impression that

the Ministry of Transport has the intention to extend the legal obligation to issue and

curry a posting certificate to all cabotage operations , therefore even to those whose
duration is less than 8 days.

Q6: To what extent is the subject of the minimum wage for posted workers
(both directions: as hosting state and sending state) an issue of particular
concern for social partners, policy makers, companies (domestic/foreign)? For

which fields of study is it a re search topi c (economics, Il aw, SO0
Provide concrete examples.

I woul dnot say that the mini mum wage for posted wo
concern in France. Posting of workers towards France is an issue as a whole. In recent

years the Frenc h Senate and National Assembly have generated several reports on

posting. See for instance: GROMMERCH, A. Rapport déinformation
Commission des affaires européennes sur le détachement des travailleurs (Information

report of the  European affai rs commission of the National Assembly on posting of

workers), Assemblée nationale, Paris 2011 ; BOCQUET, E., Information report of the

European affairsdéd commission of the French Senate on
posting of workers), Sénat, 18 a vril 2013 ; SAVARY, G., GUITTET Ch., PIRON M., Rapport

déinformation d®pos® par l a commi ssion des affaires
directive relative ) | 6ex®cuti on de I a directive S
(Information report of Europea n affairs commission on the proposal of a directive relative

to the enforcement of the PWD), Assemblée Nationale, 29 mai 2013 ; SAVARY, G.,

GUI TTET Ch. , Pl RON M., Rapport déinformation nAil

travailleurs : cheval de Troie du travailleu r low cost, Propositions pour une politique

européenne contre le dumping social, (Information report n° 1087, Posting of Workers

the Trojan horse of the low cost worker, Proposals for a European Policy against social

dumping), Assemblée Nationale juin 20 13; SAVARY, G, Rapport doéinfor mat
l a Commi ssion des Affaires sociales de | 8Assembl ®e n
visant ° renforcer | a responsabilit® des ma ' tres dodol
cadre de la sous -traitance e t a lutter contre le dumping social et la concurrence déloyale

(Information report for the Commission of social Affairs on the Statutory Bill tending to

reinforce liability of the client in sub -contracting processes and to fight against social

dumping and unfair competition Assemblé Nationale), n°1686, 11 February 2014.

Wh a't seems to be of particul ar concern i n France i
minimum rates of pay.

AiLabour costso is a broader concept t hat includes
security contributions. Many of the relevant stakeholders (P. Dessen, M. Bonnichon, L. De

Taillac) objected that the current research was out of focus as they believe that if posting

is stildl i nducing or suspected of i nalvays,ormginéisunf ai r cc
much, because of lower wages but because in some Member States posting incurs

substantially lower employer/employee social security contributions.

One example which may be able to offer a demonstration of why labour costs as a whole
are much more relevant than minimum rates of pay, is that of Temporary Work Agencies
established in Luxembourg. Although minimum wages are higher in Luxembourg,
Temporary Work Agencies established in that Member State remain competitive and post
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numerous t emporary workers to France thanks to lower employer social security
contributions 2. In effect, employer contributions represent 49 per cent of the Labour

costs in France; but only 19.175 per cent in Germany; 14.9 per cent in Luxembourg;

22.67 per cent in P oland; 28.45 in Romania; 27.84 in Bulgaria. In addition to that,
according to Mr P. Vignal (Ministry of labour) the bases for social security contributions

are substantially narrower in some Member States. Mr Vignal pointed out that Portugal,

Romania or Po land exonerate specific posting allowances from social security
contributions. According to Mrs. Bonnichon (PRI SME,
contributions represent 45 per cent of the Labour costs in France but only 15 per cent in
Luxembourg. This is why PRISME proposes, among other things, the creation of a cross -
border social fund and some kind of harmonisation of social security contributions.

Having said that, the Supreme Court (Cour de cassation) has recently released a
decision, 13 Novembe r 2014 (n° 13-19095 13 -19096 13 -19097 13 -19098 13 -19099)
closely related to the issue of posted workerso6 mini
industry. This decision was related to Portuguese workers who were posted in France

until 2005. These workers claimed that flat rate compensation for working abroad
(specific posting allowance) should not have been included within the minimum rates of

pay guaranteed by the PDW, article 3(1)(c), taken that according to them, this allowance

was granted as reimbursem  ent of costs. The Supreme Court (Social Chamber) found for

the defendants (employers) and confirmed the previous Court of Appeal decision. The

Supreme Court assumed that this flat rate allowance was part of the constituent

elements of the minimum rates of pay.

This Court decision is being largely commented. See among others ; ICARD, J.,

AD®t er mi nation de | a base de comparaison pour | édappli
salaire minimum du pays dbdaccueil 0 Commentaire de 1|6
n°13 -19.095, (Determination of the basis of compa rison for the enforcement of the

recei vi ng mioimumtratey d gay for the benefit of posted workers, Commentary

of the French Supreme Court decision n°13 -19.095 13 ™ November 2014) CSBP,

01/03/2015, N°272, P.157 ; LHERNOULD, J.-P. , A D®t ac h asmatiandl vets rlaa

France : comment calculer le salaire minimal di au salarié détaché »? Commentaire de

l 6arr °t de |l a Ch. Soc.-1909 (Tmaosnationa® Postidg, of wokkdrs

towards France how i s t he posted workerds nulated \mMAm r at es
commentary of the French Supreme Courtds -DOIj si on 13
Droit Social 2015, 91 -93 ; LIFFRAN, H. Droits des salariés détachés en France dans le

cadre dbéune pr est atNotiom dedaairesngnimalj Commentaire de l 6arr °t
Cass. soc. 13 novembre 2014, n°13 -19 .095 (The rights of posted workers in the context

of a transnational provision of services. The concept of minimum rates of pay.

Commentary on a French Supreme Court Decision 13 November 2014, n°13 -19 .095),

Revue Jurisprudence sociale ,2015,9 -11.

Social partners are very sensitive on the broader issue of posting. G. Letort (CGT,

Construction empl oyees?bd organi sation) tal ked t o me
equitable and responsi bl e pos tairneg owow hkoesres 6p arretpirceispeannt a
Finland, Poland, Portugal, Spain, Belgium Russia, Italy and France. This project seeks to

disseminate information on the working conditions of each of the participating Member

States.

We are unaware of any sociological or any economic research on this topic.

230. gee, http://www.robert -schuman.eu/fr/questions -d-europe/0300 -l-encadrement -du-detachement -des-
trava illeurs -au-sein -de-I-union -europeenne
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Il. WAGE-SETTING MECHANISMS

[I.1. A better understanding of minimum wagesetting mechanisms

Q7: Which types of legal instruments/practices are used to set minimum
wages? Describe in details the mechanism(s) used.

0 Statutory provisions

o0 Law, regulations or administrative provisions

o0 other administrative practices (e.g. "social clauses" in public
procurement rules)

Collective agreements

coll ective agreement wi t h Aistatutoryo val ue
extension)

cross -industry

multi - sectoral, sectoral

local (regional, community...)

company or infra -company (e.g. establishment level)
management unilateral rules

arbitration awards

o0 other mechanisms/practices

o O

O O O O o o

Which collective agreement are (or may be) universally applicab le within the
meaning of Article 3(8) PWD?

Statutory Provisions

As | have already mentioned before, there is a National Minimum Wage that is applicable

to all adult workers (manual and non -manual, working for private or public undertakings

under private |l aw conditions). The Nati onalfour®i ni mum
under Article L3231 -1 of the Labour Code.

The National Minimum Wage (SMIC) is re -evaluated every January and was last re -

evaluated by Decree n°2014  -1569, 22 December 2014 (JORF n°0297 24 December

2014, p.22159) increasing the national growth minim um wage to 9,610 per h ot
1457,520 per month (gross) on the basis of 35 hours
workers T with some exceptions - are entitled to the aforementioned National Minimum

Wage (9,610 per hour and 1457, 5okdurgtion of theioposting) f or t he
to the French territory.

Collective agreements

A - Cross -industry

Cross-industry collective agreements are recognised by law (Article L2232 -2 of the
Labour Code). They can be national, regional or local. However, these agre ements do not
establish in principle cross -industry minimum wages different from the one we have
mentioned above. The reason is that the cross -industry minimum wage is set in France

by a statutory instrument (Decree) and not by the social partners through collective
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bargaining. As a result, cross -industry collective agreements play no significant role in
the determination of posted workersd minimum rates of

B - Sector wide/Industry collective agreements

By contrast, industry wide and/ or professiona | collective agreements play a significant

role in the determination of posted workersod mini mum
L1262 -4 of the Labour Code, (modified by Statute n°2015 -990, 6 August 2015), posted

workers are entitled to statutory provisi ons as well as to collective agreements applicable

to all the workers occupied by undertakings of the same sector established in France,

wi t h regard to:é (among other things)éA8 minimum w
including overtime increments and to statuto rily or conventionally established wage

supplements (See Riffert , (C -346/06)).

It is obvious that Article L1262 -4 of the Labour Code is referring to sector (industry) wide
collective agreements. Sector collective agreements (accords de branche) can be

nat ional, regional or local, (Article L2232 -5 Labour Code). According to Article L4221 -1 of
the Labour Code when there is an industry wide collective agreement on wages and wage

grids, social partners examine minimum wages on a Yyearly basis. By contrast,
classification grids and pay scales are negotiated every five years (Article L.4221 -7 of the
Labour Code).

The question is whether these industry wide or professional agreements are universally
applicable within the meaning of Article 3(8) of the PDW?

The an swer to this question is yes, provided that these collective agreements have been

extended. In effect, according to Article L2261 - 15 of the Labour Code, the provisions of a
sector (industry) wide collective agreement or of a professional or cross -industry
collective agreement become applicable (obligatoire) to all workers and employers within

the scope of the aforementioned agreement (professional, national, regional, local),

provided that they have been extended by ministerial order following the opinion o f the

Collective Bargaining National Commission. The relevant Minister may also extend the

application of subsequent amendments and appendices (Article L2261 -16 Labour Code).

Article L2261 -22 of the Labour Code provides that in order to be extended by min isterial

order, a collective agreement (sector wide, professional, cross -industry) must have been
negotiated by a representative Joint Commission and
: 4° the National Minimum Professional Wage of workers without specific qualification and

all the constituent elements required for the determination of the wage corresponding to
each job description (classification), as well as the relevant revision procedure and
frequency.

As a resul t, t he Afextensi on & sqetoro(incustry) rwede onay render
professional collective agreement universally applicable in the sense of Article 3(8)PDW,
within its scope (territorial and professional), irrespective of whether the employers

concerned have signed it or adhered to the signat ory employersd organisati ons:s

With regard to the 4 sectors concerned there are several relevant collective agreements

and numerous appendices and amendments providing for minimum wages and wage
supplements. Most of them are extended, with the exception of the national collective
agreement applicable to executives (cadres) in Public works (1 June 2004).

1 - Construction industry
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- National collective agreement of manual workers employed by construction
undertakings of more than 10 workers, 8 October 1990, extended 8 February 1991, JORF
12 February 1991.

- National collective agreement of manual workers employed by construction
undertakings of 10 or less workers, 8 October 1990, IDCC 1596, extended 15 December

1992, JORF 26 December 1992.

- National co llective agreement applicable to employees, foremen and engineers in the
construction sector, 12 July 2006, extended.

- Collective agreement of the manual workers in public works, 15 December 1992, IDCC

1702.

- Collective agreement applicable to employees, foremen and engineers in public works,
12 July 2006, extended.

- National collective agreement applicable to the executives (cadres) in Public works (1

June 2004) non -extended.

2 - Road transport

Collective agreement of the road transport and transport ancillary activities, 21
December 1950, IDCC 16, extended.

3 - Temporary Agency Work

Collective agreement relative to the posting conditions of temporary workers abroad, 2
December 1986, extended 22 June 1987, JORF 3 July 1987.

4 - Health and care serv__ices sector

National sectoral collective agreement on support, personal assistance care and home
based services, 21 Mai 2010, IDCC 2941. Last amendment of wage grids n°8 -2013, 17
January 2013, extended.

C - Regional industry wide collective agreements

In the Construction sector there are not only the previously mentioned national wide

collective agreements. There are also supplementary regional collective agreements (eg.

Aquitaine, Alsace etc) that deal specifically with minimum wages and wage supplement S.
Not all of them are extended. This means that, at least theoretically, not all of them are

applicable to posted workers (Ruffert , (C -346/06)).

D - Companywide collective agreements

Companywide (Article L2232  -11 of the Labour Code) and group collective agreements
(Article L2232 -30 of the Labour Code) are both recognised by French law. According to

Article L2242 -1 of the Labour Code, plants and undertakings disposing affiliates of
representative trade unions are bound to engage every year in co llective bargaining in
order to determine actual wages (article L2242 -8). As a result, a companywide collective
agreement may increase minimum wages provided for by a national or regional
industrywide collective agreement and augment or introduce new wage supplements.
According to Article L2253 -1 of the Labour Code a company collective agreement may
contain more favorable provisions than the industry collective agreement. If there is a

company collective agreement providing for higher minimum wages and/or n ew or
increased wage supplements by comparison to the sectoral collective agreement, it is the
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company collective agreement that will apply (principle of the most favorable provision).
A company collective agreement cannot undermine (reduce) minimum wages provided
for by the relevant sector wide collective agreement (L2253 -3).

Generally speaking, companywide collective agreements do not play a significant role in

the determination of wages in the relevant sectors, with the exception of public works.

In eff ect, according to J -M Gillet (Fédération nationale des salariés de la Construction et

du Bois CFDT, employees6é organisation), there are a f
as Eiffage, Bouygues etc. in the Public works sector that have companywide collect ive

agreements providing for actual wages up to 20 per cent more favorable than the

national and/or regional minimum wages. None of the other stake -holders made

reference to company collective agreements as a means of determination of wages.

Q8: If there are several layers of minimum wage -setting mechanisms, how do
they interact? (e.g. which one applies by priority? Are they combined and if so,
how?)

According to Article L2251 -1 of the Labour Code, collective agreements may contain

more favorable provisio ns than the existing statutory law provisions. As a result
according to French law a collective agreement (irrespective of whether it is cross -
industry, industry, professional or companywide) may provide for higher minimum wages

and wage supplements than t he statutory minimum wage described above.

| have also mentioned before that according to Article L2253 -1 of the Labour Code a

companywide collective agreement may contain more favourable provisions than the

industrywide collective agreement. By contrast, companywide collective agreements are

not allowed to fiderogateo from mini modostrywiadgseys est abl i
or professional collective agreements (Article L.2253 -3 of the Labour code). This means

that a company collective agreement cannot r educe minimum wages established by

industrywide collective agreements.

In case of more than one simultaneously applicable collective agreement (national,
regional industrywide and/or company agreement) it is the most favorable that will
apply. In ordert o decide which is the most favorable we should proceed to an analytical
comparison of the relevant provisions separately for each advantage (See French

Supreme Court decision, 17 January 1996, n°93 -20066).
Q9: To what extent do differences in wage -settin g mechanisms influence the
level of minimum wages? To what extent do wage -setting mechanisms

influence whether all workers are effectively ensured to receive the minimum
wage? What groups/what share of workers do not receive the minimum wage,
and what  reasons can be identified?

National Minimum Wage

According to Eurostat (2015), the national mi ni mum w;
found in 6th position among the 22 Member States having a minimum wage setting

mechanism (behind Luxembourg: 1,922.9640a, t he Net her |l ands 1,501
1,501.82u0, Germany 1,47304, Ireland 1,461.850 and in f
As a result, the national minimum wage is already comparatively high if we take into

account that it is universally applic able and that working time reference for full time

employment is relatively low (35 hours per week) by comparison to most of the other
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Member States. The impact of the National Minimum Wage in the determination of

minimum wages is very important in France. In 2014, 10.8% of the working population
saw their wages augmented thanks to the re -evaluation of the National Minimum
Wage ?**.

Influence of sector wide collective agreements

According to INSEE (National Institute for statistics and economic analysis) in 2012 the
total workforce in France was 28.6 million, including 25,8 million people employed and
2,8 million unemployed over 15 %%,

At the end of 2011, 15.4 million dependent workers were covered by 720 industry wide

collective agreements. Among them, 6.4% received a wage which was 1 to 1.05 X SMIC

(close to the Smic) %33, By contrast, in the year 2011 the medium salary of workers

covered by an industrywide <collective agreement wa s
workersd soci al secur ity edhers are Sulistartial dispasitjes witldf cour s

sectors as well as between categories of employment (such as executives, employees,
manual workers). We shall provide some elements in order to appreciate these
disparities within the relevant sectors:

Construct ion and public works, (1,473,800 workers in 2011).
Executives (cadres) received a medium wage of 3,6800uU

Temporary workers, 2,2800 net ;
Empl oyees, 1,7900 net;
Manual workers, 1,7500 net.

Road Transport, (655,600 workers in 2011)

Executives received a medium wage of 3,7400 net;
Temporary workers 2,1700 net;

Empl oyees 1,620U0 net;

Manual workers (drivers) 1,6700 net.

Health and social sector, (1,933,600 in 2011)

Executives received a medium wage of 3,4800 net;
Temporary workers 1, 9600 net ;

Empl oyees 1,4400 net;

Manual workers 1,2800 net.

It is worth noticing that according to the same survey, 5.7% of the total workers working

in the construction sector received a salary between 1 and 1.05 X SMIC; 4,1% in the

road transport and 10, 1% in the health and social sector 234,

In addition to that, the fact that successive governments seek to encourage employment

by exonerating employer contributions when they recruit on low (close to the National
Minimum Wage) salaries, seems to encourage rec ruitment under low salaries. These

21 hitp://travail - emploi.gouv.fr/IMG/pdf/Smic_et_eventails_de_salaires_elements_statistiqgues_Dares.pdf

22 www.insee.fr/frithemes/document.asp?ref_id=T14F041

23 Cette G., Chourad V., Vertugo G. The effect of the National Minimum Wage increase on the medium
wages, Economy and  Statistics, n°448 -449, 2011, http://www.insee.fr/fr/ffc/docs_ffc/ES448A.pdf

%4 These data result from, DARES, Statistical Portray of the principal sector wide collective agreements in
2011, June 2014, n°046, http://travail - emploi.gouv.fr/IMG/pdf/2014 -046.pdf
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policies bring medium salaries down closer to the national minimum wage (See A. Fadda
Q.2 , p.4, footnote n°6, with regard to temporary workers).

Groups that do not receive the National Minimum Wage

Although in principle every single worker is entitled to the National Minimum Wage, there
are some notable exceptions depending on age and working status. In effect, minors
under 17, may receive a minimum salary 20 per cent lower than the SMIC. Minors over
17 receive a minimum wage that may be 10 per cent lower than the SMIC (Article
D3231 -3 of the Labour Code). The reason for this reduction is the lack of experience as
well as the willingness to encourage the employment of adolescents over 16.

Apprentice s also may receive a wage lower than the SMIC according to their age and

experience (from one to three years). Apprentices under 18, receive 25 per cent of the

SMIC (364,380 per month) during their first year of
SMIC(539, 280 per month) during their second year of exp
SMIC (772,490 per month) during their third year of ¢

and 20 years of age, receive 41 per cent of the SMIC
first year of experience; 49 per cent of the SMIC (71
second year of work experience and 65 per cent of t he
their third year of experience. Apprentices over 21,

per month) of the SMIC during their first year of ex
mont h) during their second year of experience and 78
during their third year of experience (Article D.6222 - 26 of the Labour Code).

Appr entices are not ordinary workers. They receive training and work experience in
exchange for work. This is the reason why they are entitled to a fraction of the National
Minimum Wage.

Since July 2015 small undertakings, with less than 11 employees, do not have to pay
apprentices the minimum wage (25 per cent of the SMIC) and employer social security
contributions during the first year of employment. It is the State that takes over in order

to encourage training and therefore professional qualification.

Young people under a contract of professionalisation 235 also receive a fraction of the
National Minimum Wage (SMIC). This fraction can be no less than 55 per cent of the

SMIC if the beneficiary is less than 21 years of age or 70 per cent of the SMIC if the

bene ficiary is over 21. In case the beneficiaries have already acquired a degree such as a

Baccalaureate or another equivalent degree, the fraction of the SMIC to which they are

entitled to cannot be lower than 65 per cent of the SMIC if they are under 21, and 80 per

cent if they are over 21.

The same principal (payment of a minimum wage lower than the SMIC) applies to

Interns. In effect, Interns may also receive a minimum wage inferior to SMIC or no

minimum wage at all, during the first two months of their emp loyment. After two months

they receive a fraction of the SMIC which cannot be
2015) and 554.40 a4 (from September 2015) per month o
hours per week). The duration of an Internship cannot exceed 6 months during the same

academic year. The reason for this exemption is once again employability enhancement.

2% The professionalization contract seeks to help young people over 16 and under 26 to acquire a new
professional qualification or to complete their initial training.
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Disabled people may also receive a minimum wage inferior to SMIC when they are

working for an ESAT. ESAT is an undertaking that provides disabled people with services

and assistance through work. This minimum wage may not be inferior to 55 per cent of

the SMIC.

I n the Department of Mayotte the hourly minimum wage
per cent of the National Minimum Wage.

The SMIC does no t apply to travailing salesmen (VRP) taken that it is practically
impossible to control their working hours 236

It does not apply either to childcare or family assistants 237 (assistants maternels et
familiaux) who are entitled to asmpeirmbowusalbady 2d4f 3D
day (9 hours a day or 45 hours a week) 238 The reason is that during the exercise of their

duties they are at home and their activity includes periods of inactivity.

In 2010, 17 per cent of the working population received less tha n the National Minimum

Wage ?*°,

I'n April 2015 the employersd organization MEDEF mad
minimum wage (SMIC) for young people up to 25. MEDEF proposed to bring it up to 80

per cent of the SMIC for a period from 18 to 24 months, pro vided they would receive

training in return.

Q10 : To what extent do the wage - setting mechanisms differentiate rules on the
minimum wage according to:
o Empl oyeebs conventional <c¢lassificat]on,
o0 Empl oyeeds personal situation (e.g.|young/

skills, specific working conditions, etc.),
o Employment policies: type of working contract (e.g. low

number of hours [ week), personds empl oyahb
to -work measures leading to lower minimum wages), labour
market situation (e.g. lower minimum wage s in regions

affected by a high unemployment rate), etc.
0 Other criteria

A - National Minimum Wage

We have already pointed out that the National Minimum Wage takes into account

inflation, medium wage level and purchasing power in order to establish a comm on
Minimum Wage applicable to all regions with a rather insignificant exception. As we have

seen before, the National Minimum Wage takes into account age, since it establishes a

lower wage for minors under 18.

2% There are around 500.000 travelling salesmen in France.
237 There are 316.000 childcare assistants in France.

238 http://ww __ w.senat.fr/rap/l03  -298/103 -2987.html

2% Toutlemonde F., Smic et éventail des salaires: éléments statistiques, Dares, 24 November 2014
http://travail _ -emploi.gouv.fr/IMG/pdf/Smic_et_eventails_de_salaires_elements_statistigues_Dares.pdf
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Specific working conditions may also play a significant role in the determination of
minimum wages, taken that childcare and family assistants only receive a small fraction

of the National Minimum Wage because the workers involved exercise their duties from
home and their activity includes periods o f time relatively inactive. Travelling salesmen
are explicitly excluded from the scope of the National Minimum Wage because their
working time is practically impossible to establish. Disabled people may also receive a
fraction of SMIC according to the stat us and nature of their employer.

Employment status is also taken into account. This is the reason why, apprentices,

during three vyears; young people under professionalisation contracts and
trainees/internes after two months, only receive a varying fractio n of the National
Minimum Wage. These exemptions stem not only from the recognition of the training
component but also from unemployment rates.

B - Collective agreements

1- Construction sector

In the Construction sector there are six collective agreements whose supplements

determine minimum wages for manual workers, employees, foremen and engineers (See

Q.7 , p.13). All of them are extended and therefore applicable to posted workers with the

exception of the National collective agreement for Public works executives (cadres) (1

June 2004). The remaining five, distinguish earnings according to the employment

status. There are two collective agreements for manual workers that differentiate

earnin gs according to the size of the workforce (more or less than ten workers); one for

manual workers in Public works (which does not distinguish according to the size of the

workforce) and two collective agreements for employees, foremen and engineers: one fo r
the construction sector and one for Public works.

Each of the aforementioned collective agreements establishes a job classification grid
taking into account four components (criteria): 1 - tasks and duties (distinguishing
between simple and complex tasks ); 2 - Autonomy or initiative in the performance of
these tasks; 3 - Degree of required technicality; 4 - Level of training, adaptability and
experience. According to these 4 criteria, jobs are divided into seven categories for
manual workers (category 150 to 270 in the construction sector and category 100 to 180

in Public works) and to eight categories for employees, foremen and engineers (category

A to H both in the Construction sector and in Public works).

It is worth noting that unlike the National Minim um Wage, minimum wages in the
Construction sector and Public works are not unique for each job description. Minimum
wages are established at the level of the Region and therefore vary from one region to

another (for example the minimum wage for the second job description (coéf.170) of

manual workers in the Construction sector is 1,480.
Rhoéne -Alpes). Normally, these regional -collective agreements are regarded as

appendices to the national agreements and are extended as such. However, if one or

more regional collective agreements were not being extended for some reason, then

posted workers in these particular regions would not be entitled to the sector -wide

collective agreement taking into account that the national sector -wide collective

agreement only establishes the job classification grid but leaves the actual earnings to
the region level.

2 - Temporary Work
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There are two collective agreements that are worth mentioning. The first one deals with
permanent workers (by contras t to temporary workers) working for a Temporary Work
Agency established in France (23 January 1986, extended and applicable since 1 July
1986). The second one, which is the most relevant: deals with temporary workers when
posted abroad (2 December 1986, ex tended 22 June 1987, JORF 3 July 1987).

According to the first collective agreement (last revision 15 February 2013, extended 25
February 2013) permanent workers are split into six general divisions including (the
Commercial division, Recruitment, Employ ment, Management, Governance and Support).
Each one of these divisions is further divided into one or more (up to five) job
descriptions and each one of these job descriptions is divided into 13 levels (classification

grid) taking into account experience a nd training, autonomy, complexity, decision impact
and responsibility, communication and coordination qualities. This collective agreement is
relatively irrelevant with our topic, taken that posted workers are not permanent workers

of the Temporary Work Ag  ency.

a) Sending country perspective

1- According to the second collective agreement (article 4), when the services of a
temporary worker are provided to a user undertaking that already posts one or more
permanent workers abroad, then the temporary worke r is entitled to the remuneration of
the relevant worker of the same qualification working permanently for the user
undertaking following the probationary period.

2- If the user undertaking does not post any permanent workers abroad, then the

temporacy w or ker s remuneration wil/ result from the appl
the permanent workers of the user undertaking, and if there is no such agreement,

remuneration will result from an individual agreement between the relevant parties.

3- If the t emporary worker is being put at the disposal of a user undertaking established

abroad, then the temporary workerés remuneration/ wag
agreement between the worker and the temporary work agency without prejudice of the

National Minimum Wage.

b) Receiving country perspective

If the temporary worker is put by a Temporary Work Agency established in another

Member State at the disposal of a user undertaking established in France, then the
temporary posted worker will be entitled to the minimum wage and to all allowances and

wage supplements provided for by the relevant collective agreement applicable to the
permanent workers of the user undertaking of the same qualification occupying the same

job position following probationary period (see Q2 and Articles L1262 -4 4° and L1251 -43
6° of the Labour Code). Taking into account that the final users of posted temporary

workers are building and construction undertakings, public works, industrial plants and
undertakings, agriculture, road transport, food processing operatives, restaurants a nd
hotels, shipbuilding etc. the relevant collective agreements are those applicable to the
aforementioned branches.

3 - Road Transport Sector

The applicable collective agreement is the national collective agreement for road
transport and ancillary activ ites (21 December 1950) supplemented by a salary
agreement signed on 19 December 2012, applicable from 1 January 2013.
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Taking into account that working time is extremely important in this sector (as working

time does not only include driving but also wai ting time and sometimes loading and un -
loading), the classification grid takes into account not only working time (151.67 hours

per month equivalent to 35 hours a week, 169 hours per week or 200 hours a week) but

also seniority (at the time of the recruitm ent; after two years of employment; after 5, 10

and 15 years of seniority). These combinations give three separate classification grids for

manual workers (drivers, coéf. 110M to 150M) including 4 different job descriptions, one
classification grid for emp  loyees (including 5 different job -descriptions), one for foremen
(including 8 different job descriptions) and one for engineers and executives (including 6

different job descriptions).

4 - Health and care services sector

National sectoral collective agreement on support, personal assistance care and home -
based services, 21 Mai 2010, IDCC 2941 was supplemented in January 2013 by an
extended collective agreement on wage grids n°8 -2013.

The relevant collective agreement provides for a classification gri d divided into 9
categories (from A to I) that takes into account 5 criteria (complexity, autonomy,

decision impact, relations and competence). Each one of these categories is further

divided into a varying number of job descriptions. For instance, categor y A (Home based
agents) is divided into 4 different job descriptions, category C (care assistants) is divided

into 7 job descriptions, while category E is divided into 11 job descriptions including

nurses, special educators, occupational therapists etc. Ca tegories A to D are assimilated
to employees, category E to supervisors and technicians and categories F to I, (including
psychologists and doctors), are assimilated to executives.

The relevant collective agreement introduces a point system according to w hich, a
worker is entitled to a number of points on the basis of: a) the position occupied within

the classification grid (A to I) and b) seniority. For example, a home based agent

(category A) is entitled to 270 points the first year of employment while t he same worker
is entitled to 306 points after 30 years of employment.

According to a supplementary agreement n°19 -2014, 27 November 2014, applicable

from 1 July 2014, the value of one point is equal t
salary of a home ba sed agent category A with one year of experience results from the

multiplication of the number of the previously mentioned points (270 to which the agent

is entitled according to the grid) by the value of 1t
1, 445 . (8réss) per month for 151.67 hours of work. The same worker is entitled to

1,638.630 (gross) per month after 30 years of empl oyr

The same collective agreement provides for bonuses such as the complexity bonus,

consisting in extra points (0 to 98) whe re the workers engage in multiple (complex)
activities (more than 1 and maximum 7). Nurses are also entitled to a bonus of 25 points
per month.

Q11: Over the last 20 years, what have been the structural evolutions in the
recourse to minimum wage -setting mechanisms? (e.g. a move from centralised
to company agreements or vice -versa, the emergence of specific rules for
posted workers etc.) What are the underlying causes of these evolutions?
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The National Mi ni mum Wagebs confrontation to

The most significant change in the past 20 years is the reduction of the working time

from 39 to 35 hours per week (Loi Aubry, 461 -98, 13 June 1998, JORF n°136, 14 June
1998) without a subsequent reduction to the minimum wage. The principle of the 35

hours wo rking week paid 39, brought about an increase of 11,4 per cent of the minimum

wage. In order to absorb distortions to the Labour market the government put in place a
re-evaluation of the SMIC in July (in addition to that in January) until July 2002. This
measure resulted in the creation of five different National Minimum Rates of pay until
2002, uni fied in 2005 (8.050 gross per hour
thought to be a sign of social progress as well as a means for job creation. In order

avoid distortions of the employment market because of the sudden wage increase the
State | owered employersd contributions.

In addition to the previous, Statute 2004 -391, 4 May 2004 (loi Fillon) modified the
interaction between sector/industrywide coll ective agreements and company or
undertaking collective agreements in favor of the latter. Nevertheless, as far as minimum

wages and job classification grids are concerned, companywide collective agreements are

t he

of
to

not all owed to fAder ogat aéforiowal salarieethaa thase & septar o v i-

wide collective agreements (Article L2253 -3 of the Labour Code). As a result, sector
wide -minimum wages and job classification grids constitute a floor and not a ceiling.

Construction Sector

35 f

wor k)

According to Mrs. N . Couderette (FNTP, Public works employer6

significant evolution in the past 20 years in the Public work is the annualisation of
minimum wages following the reduction of minimum working time and the progressive
abandonment of depart mentwide collective agreements in favor of regional collective
agreements.

Road Transport Sector

According to Mr L. David (CNCR, employeesd organizat

the past 20 years is the liberalisation of international transport an d cabotage thanks to
European regulations (Council Regulation (EEC) n°3118/93, 25 October 1993 laying
down the conditions under which non -resident carriers may operate national road

haulage within a Member State) and at the same the framing of the driving periods

(Regulation (EEC) n°3820, 20 December 1985 on the harmonization of certain social
legislation related to road transport L370/1, 31 December 1985).

These regulations did not provide however for the applicable law during neither
international trans  port operations nor during cabotage operations. Mrs Bertehlot (FNTR

employerbés organization) pointed out t hat according

1072/2009 21 October 2009 on common rules for access to the international road
haulage market (L300/7 2, 14 November 2009) the PWD applies during cabotage
operations.

Q12 : How is the monitoring and adjustment (re - evaluation) of minimum wages
organised within each wage -setting mechanism? (e.g. when and how is it
decided by the law or by the relevant secto ral collective agreement to

increase/reduce the minimum wage?) Is there an automatic indexation rule?



















































































































































































































































































































































































































































